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PROVISIONAL HEARING 

 

IN THE INDEPENDENT DOPING HEARING PANEL 

 

established in terms of rule 8.1 of the Anti-Doping Rules made under 
the South African Institute for Drug-Free Sport Act, 1997 (Act 14 of 1997) 

 

HELD ON 15 MARCH 2017 AND 20 APRIL 2017 

AT THE HOLIDAY INN EXPRESS JOHANNESBURG-ROSEBANK 

 

In the matter of: 

Gordon Gilbert        Applicant 

and 

South African Institute for Drug-Free Sport    Respondent 

Before 

Prof Steve Cornelius        Chairperson 
Dr Andy Branfield        Panel Member 
Mr Joe Carrim        Panel Member 
 

 
RULING 

 

 

1. The current matter before the Panel is a Provisional Hearing in terms of article 7.9.3 

(a) of the South African Institute for Drug-Free Sport Anti-Doping Rules 2015 (the 

Rules) in which the Applicant petitions the Independent Doping Hearing Panel to lift 

the provisional suspension which the Respondent imposed on the Applicant in terms 

of article 7.9.1 of the Rules on 3 March 2017. 
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2. The Applicant was present in person and was represented by Mr Claudio Bollo and 

Mr Angelou Christophorou. They were assisted by Mr Brett Thomson and Mr Gerard 

Connoly. 

3. The Respondent was represented by Ms Ayanda Njilo. 

4. At the outset, the Panel wishes to express its appreciation to the counsel for both 

the Applicant and the Respondent for their thorough preparation, well drafted 

submissions and measured, yet lively exchanges which assisted the Panel with its 

ruling in this matter. 

5. The following facts are common cause: The Applicant is a professional cyclist 

registered with Cycling South Africa. The applicant provided a urine sample during an 

in-competition test on 13 May 2016. The urine sample was first sent to the Anti-doping 

Laboratory in Qatar, but as this laboratory was not accredited to conduct isotope-ratio 

mass spectrometry analysis, the sample was sent further to an Anti-Doping Laboratory 

in Rome. The report of the Rome laboratory revealed the presence of testosterone 

and its metabolites in the Applicant’s urine sample. Testosterone is not a specified 

substance as contemplated in article 4.2.2 of the Rules and the Applicant was 

therefore placed on provisional suspension in terms of article 7.9.1 of the Rules. 

6. The Respondent notified the Applicant in a letter dated Thursday, 2 March 2017 

(“the notification letter”), of the adverse analytical finding and the provisional 

suspension. The letter was emailed to the Applicant on Friday 3 March 2017 (“the 

notification email”). The applicant contends that he only read the notification email that 

evening, but the notification email also refers to a telephone call which would have 

taken place before the notification email was sent at 11:07 on 3 March 2017.  

7. At the beginning of the hearing on 15 March 2017, the Respondent raised a point 

in limine and the Panel decided to rule on this point first since, if the point in limine was 

decided in favour of the Respondent, that would be the end of the matter and the 

provisional hearing would not proceed. On the other hand, if the point in limine was 

decided in favour of the Applicant, the hearing would proceed and the parties could 

present their respective cases to the Panel.  
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Ruling on the point in limine 

8. In terms of article 7.9.2 of the Rules, an Athlete shall advise the Respondent within 

three days after being informed of a provisional suspension, in writing of the decision 

to request a Provisional Hearing. It is common cause that the Applicant requested a 

Provisional Hearing on 9 March 2017.  

9. Irrespective of how the period of three days is calculated, the conclusion is 

inescapable that the Applicant failed to advise the Respondent of the decision to 

request a Provisional Hearing within the prescribed period of three days. 

10. The Respondent and the Applicant concurred that the three day period to advise 

the Applicant in writing of the decision to request a Provisional Hearing, is procedural 

in nature. In terms of article 8.2.2 of the Rules, the Independent Doping Hearing Panel 

shall determine the procedure to be followed at the hearing. The Panel therefore has 

a discretion to condone non-compliance with the three day time limitation (see Khunou 

and others v M Fihrer and Son (Pty) Ltd and others 1982 (3) SA 353 (W) 355-356). 

However, the Respondent argued that a formal application for condonation should 

have been brought and, in the absence of such a formal application for condonation, 

the Applicant was not properly before the panel. 

11. The hearing was then adjourned to give the applicant an opportunity to bring a 

formal application for condonation of his failure to advise the Applicant in writing of the 

decision to request a Provisional Hearing within three days as prescribed in article 

7.9.2 of the Rules. The formal application for condonation was received on 4 April 

2017 and the Panel reconvened on 20 April 2017 at which time counsel for both the 

Applicant and Respondent were also afforded opportunities to make further oral 

presentations on the application for condonation to the Panel. 

12. At the outset, the Panel is mindful that “technical objections to less than perfect 

procedural steps should not be permitted, in the absence of prejudice, to interfere with 

the expeditious and, if possible, inexpensive decision of cases on their real merits” 

(Trans-Africa Insurance Co Ltd v Maluleka 1956 (2) SA 273 (A) 278F-G). The Panel 

should not get bogged down by “formalism in the application of the rules” (Federated 

Trust Ltd v Botha 1978 (3) SA 645 (A) 654C-F). Nonetheless, the Panel is also mindful 

that condonation is not a mere formality (Immelman v Loubser 1974 3 SA 816 (A) 

820D) and that condonation “is not to be had merely for the asking” (Uitenhage 
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Transitional Local Council v South African Revenue Service 2004 1 SA 292 (SCA) 

297H). A party should, “whenever she realises that she has not complied with a rule 

of this [forum], apply for condonation without delay” (Commissioner for Inland Revenue 

v Burger 1956 4 SA 446 (A) 449G-H). (See also Commissioner, South African 

Revenue Service v Van der Merwe 2016 1 SA 599 (SCA)). 

13. In presenting the case of the Applicant, Mr Bollo referred the Panel to the judgment 

of the South Gauteng High Court, Johannesburg in Pangbourne Properties Ltd v Pulse 

Moving CC and another 2013 (3) SA 140 (GSJ) and argued that condonation should 

be allowed if the Applicant provides a good explanation for the delay in advising the 

Respondent in writing of the decision to request a Provisional Hearing, if condonation 

is in the interest of justice and if the merits of the Applicant’s case is strong. 

14. The reliance on Pangbourne Properties is somewhat misplaced as the point in 

limine before the Panel “deals with an application for an extension of time when a party 

requires such extension. There was no such application before” the court in 

Pangbourne Properties (Pangbourne Properties par 13). Furthermore, the matter 

before the court in Pangbourne Properties dealt with late filing of affidavits in a matter 

already before the court and not with late institution of proceedings before a court or 

tribunal. As a result, the Panel finds little help from this precedent. 

15. Of much more help was the judgment in Glen Afric Property Holdings (Pty) Ltd v 

Connolly (2012/45658) [2014] ZAGPJHC 232 (23 September 2014) to which Ms Njilo 

referred for the Respondent. This case dealt with the late filing of an application for 

leave to appeal and is, on the facts, more akin to the matter before the Panel. In Glen 

Afric, Kgomo J ruled: 

[15] The court may also upon application on notice and with good cause shown make or grant 

an order extending or abridging any time parameters prescribed in the Rules of Court. 

[16] High Courts have inherent jurisdiction and/or right to grant condonation where principles of 

justice and fair-play demand it and where the reasons for non-compliance with the time limits 

have been explained to the satisfaction of the court. 

[17] It is so that there is no closed list of reasons or conduct constituting good or sufficient cause 

for the granting of condonation for procedural shortcomings in appeals. The court has a 

discretion which has to be exercised judiciously taking into account all the circumstances of 

each case. 
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[18] Among others, the following principles apply when the court exercises its judicial discretion 

in this regard: 

18.1      The standard for considering an application for condonation is the interests of 

justice and this may depend upon the facts and circumstances of each case, and which 

is in essence a question of fairness to both sides. 

18.2      Factors that are relevant to this enquiry include but are not limited to: 

18.2.1  the nature of the relief sought; 

18.2.2  the extent and cause of the delay; 

18.2.3  the reasonableness of the explanation for the delay; 

18.2.4  the importance of the issue to be raised in the intended appeal; 

18.2.5  the prospects of success of the appeal; 

18.2.6  the effect of the delay on the administration of justice and other litigants; 

and 

18.2.7  the respondent’s interest in the finality of his judgment; 

18.3      Factors should not be individually assessed but should be assessed as a whole 

as they may be interrelated.  They should be weighed, one against the other.  It may 

be that a slight delay and a good explanation may help to compensate for prospects of 

success which may not be that strong or vice versa. 

16. The Panel considered each of these factors seriatim: 

16.1  The nature of the relief sought 

The matter before the Panel in the present case is a Provisional Hearing in terms of 

article 7.9.3(a) of the Rules. The purpose of such a Provisional Hearing is to determine 

whether a provisional suspension imposed in terms of article 7.9 of the Rules, can be 

lifted pending the final hearing of the matter before the Independent Doping Hearing 

Panel. As such, the purpose of a Provisional Hearing is merely to provide interim relief. 

The Panel does not and cannot conclusively dispose of the assertion that an athlete 

has committed an anti-doping rules violation. Secondly, the Provisional Hearing is to 

some extent also a process to provide urgent relief, as evidenced by article 7.9.3(a), 

which requires that the Provisional Hearing should take place before or on a timely 

basis after the imposition of a provisional suspension. It is further evidenced in article 

7.9.3, which directs the applicant to bring the application within three days and 

implores the Panel hearing the matter, to decide the matter within three months. No 
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such exact time limit is imposed on the Independent Doping Hearing Panel when 

adjudicating any other matter in terms of article 8 of the Rules. The urgent and interim 

basis of a Provisional Hearing is to a substantial extent defeated if there is no 

adherence to the time limits imposed by the Rules. By causing the delay, the Applicant 

makes it that much harder for the Panel to accept the urgency of the matter. 

16.2  The extent and cause of the delay 

16.2.1 The Applicant participates in cycling based on a contractual relationship 

between the Applicant and Cycling South Africa (Jockey Club of South Africa v 

Transvaal Racing Club 1959 1 SA 441 (A) 446F, 450A; Turner v Jockey Club of South 

Africa 1974 3 SA 633 (A); Jockey Club of South Africa v Forbes 1993 1 SA 649 (A) 

654D; Natal Rugby Union v Gould 1999 1 SA 432 (SCA) 440F) and is bound to the 

Rules in terms of that contractual relationship (Cloete, R (ed) Introduction to Sports 

Law in South Africa (2005) 17). 

16.2.2 To determine the extent of the delay, the Panel must calculate the date on 

which the Applicant should have advised the Respondent of the decision to request a 

Provisional Hearing. In the absence of any agreement to the contrary, the civil method 

for calculating time should apply. (Dormell Properties 282 CC v Renasa Insurance 

Company Ltd and another 2011 1 SA 70 (SCA) par 26 et seq). “The civil method of 

computation includes the first day of the period to be calculated and excludes the last 

day” (Dormell Properties par 27). The applicant received the notification on Friday 3 

March 2017. The three day period within which the Applicant should have notified the 

Respondent of the decision to request a Provisional Hearing, would therefore have 

begun on 3 March 2017 and expired on 5 March 2017 if 3 March 2017 is included as 

the first day in accordance with the civil method. However, as indicated above, the civil 

method also means that the last day is excluded, so that the Applicant should have 

advised the Respondent before Sunday, 5 March 2017 of the decision to request a 

Provisional Hearing, or to put it differently, no later than Saturday, 4 March 2017. 

16.2.3 In Northern Assurance Co Ltd v Somdaka 1961 4 SA 764 (N) 769, the court 

explained that  

as in this case, there is nothing to indicate a clear intention on the part of the lawgiver to depart 

from the ordinary civil rule of computation, i.e., the rule that results in the period expiring on a 

Sunday. The last Sunday cannot be excluded from the computation, any more than any other 
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Sunday can be because there is no implication that the period of prescription is only to expire 

on a day when offices or places of business are open. It is to expire at the end of a specified 

period and prescription is only interrupted if summons is served before that period expires. 

As a result, the fact that the period within which the Applicant should have advised the 

Respondent of the decision to request a Provisional Hearing, would have expired over 

a weekend makes no difference to the calculation of that period. The Applicant should 

have advised the Respondent of the decision to request a Provisional Hearing no later 

than Saturday 4 March 2017. However, the Applicant only advised the Respondent of 

the decision to request a Provisional Hearing on 9 March 2017 – 5 days after it should 

have been done in terms of the Rules. 

16.2.4 The Applicant put forward various facts to explain this initial delay in advising 

the Respondent in writing of the decision to request a Provisional Hearing. Firstly, the 

Applicant argued that he only became aware of the adverse analytical finding and 

provisional suspension when he read the email notification on the evening of Friday, 

3 March 2017. That made it impossible for him to seek any legal advice on the matter 

before Monday, 6 March 2017. However, as stated in paragraph 6 above, the 

Applicant was made aware of the adverse analytical finding by telephone sometime 

before 11:07 on 3 March 2017, so that this argument is not entirely persuasive. 

16.2.5 The Applicant further relies on the fact that the notification letter (parr 11, 15 

and 16) explained that, if the Applicant wished to dispute the assertion of an anti-

doping rule violation and wished to appear before tribunal for this purpose, he had to 

notify the Respondent within seven days of such decision. This is a selective reading 

of the notification letter and reliance on paragraphs 11, 15 and 16 of the notification to 

explain the delay is misplaced. These paragraphs deal with the right of the Applicant 

to a fair hearing and not with the provisional suspension. Paragraphs 8 and 9 of the 

notification letter deals with the provisional suspension and it is worth quoting 

paragraph 9 in full here: 

If you are in any doubt regarding your rights and obligations while under Provisional Suspension 

you should refer to Article 7.9 and 10.11 of the 2015 SAIDS Anti-Doping Rules. Please carefully 

consider these provisions and act in accordance with them. Do not act in contravention of the 

Mandatory Provisional Suspension as that will expose you to further risk. 
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If the applicant had taken heed of paragraph 9 and considered article 7.9 of the Rules 

carefully, he would not have been confused by the contents of paragraphs 11, 15 and 

16 of the notification letter. 

16.2.6 The applicant further explained that he sought legal advice on Sunday, 5 March 

2017, and was referred to Mr Bollo at BBM Atorneys, whom he sought to contact on 6 

March 2017. Mr Bollo and Mr Christophorou, who represented the Applicant in these 

proceedings, could not attend immediately to the Applicant’s matter because of 

another high profile and important sports law matter that they were attending to at the 

time. In United Plant Hire (Pty) Ltd v Hills and others 1976 1 SA 717 (A) 721G-H, the 

court explained that  

as a matter of humanity one has a measure of sympathy with any overworked practitioner; but 

as a matter of justice, there is scant reason why this should be allowed 

as a valid ground for delay. And in Amazulu Football Club (Pty) Ltd v Mrewa and 

another [2005] ZAKZHC 20, the court stated: 

The applicant alleges that the unavailability of its attorney was another reason for the delay in 

instituting the application for rescission. If the applicant’s attorney was not available because 

he was involved in a long trial the applicant could have sought the assistance of another 

attorney, alternatively the applicant’s attorney could have instructed counsel to settle the 

papers. 

As a result, the Panel can only echo the sentiment expressed by Rumpff JA (as he 

then was) in Kgobane and another v Minister of Justice and another 1969 3 SA 365 

(A) 369B-D: 

When an attorney tells this Court, in effect, that he is too busy to study the Rules of this Court 

and to supervise the prosecution of an appeal, his explanation is quite unacceptable. 

16.2.7 In oral arguments before the Panel, both Mr Christophorou and Mr Bollo for the 

Applicant argued that the Respondent convened the tribunal without raising an 

objection because the Applicant failed to advise the Respondent in writing of the 

decision to request a Provisional Hearing within three days. In effect, the argument 

was that the Respondent only raised the matter of late filing when the Panel convened 

on 15 March 2017. This is not supported by the facts. In an email dated 9 March 2017 

addressed to Mr Christophorou and also copied to Mr Bollo, a copy of which was 

provided to the Panel as part of the Applicant’s submission, the Respondent warned: 
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Your client has not timeously exercised the right to request a Provisional Hearing. However, 

should your client seek such a hearing you should explain the reason for the delay (which is 

short) in exercising this right … 

In any event, as the court held in Glen Afric above (parr 24 - 25) 

[24] Counsel for the applicant submitted during argument that a condonation application would 

only have had to be made once it became clear that the respondents were opposing it. 

[25] That in my view cannot be the practice and law. A condonation application is levelled at 

the court, not the other party. The applicant for condonation is the one asking the court to 

condone its non-compliance with the rules. 

16.2.8 In spite of this, the Applicant failed to address the delay in advising the 

Respondent in writing of the decision to request a Provisional Hearing within three 

days when this Panel first convened on 15 March 2017. In stead, Mr Christophorou, 

for the Plaintiff, merely sought to proceed with the presentation of the case for the 

Applicant as if nothing was amiss. In Van Wyk v Unitas Hospital and another 2008 2 

SA 472 (CC) par 33, the Constitutional Court warned: 

There is now a growing trend for litigants in this Court to disregard time limits without seeking 

condonation. … This is undesirable. This practise must be stopped in its tracks. 

Even when the Panel adjourned the hearing to afford the Applicant an opportunity to 

bring a formal application for condonation of the delay in advising the Respondent in 

writing of the decision to request a Provisional Hearing, such formal application was 

not forthcoming until 4 April 2017 – a further delay of 20 days. In Commissioner for 

Inland Revenue v Burger 1956 4 SA 446 (A) 449G-H the court explained that a party 

should, “whenever she realises that she has not complied with a rule of this [forum], 

apply for condonation without delay”. It can hardly be said that the application for 

condonation was made without delay. 

16.2.9 In Van Wyk above (par 22), the Constitutional Court further held: 

An application for condonation must give a full explanation for the delay. In addition, the 

explanation must cover the entire period of delay. 

The written submissions made to the Panel on behalf of the Applicant only addressed 

the initial 5 day delay in advising the Respondent in writing of the decision to request 

a Provisional Hearing. This Panel must therefore find, as the court did in Glen Afric 

above (par 33): 
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The applicant in this application has not tendered a full explanation about what happened during 

the period between the filing of the application for leave to appeal and that for condonation. The 

entire period is not covered in its explanation. 

16.2.10 It is for this reason that the Panel specifically instructed counsel for the 

Applicant to address the additional delay after the hearing on 15 March 2017 in its 

further oral submissions to the Panel. This additional delay was, however, not initially 

addressed by Mr Bollo, who presented oral arguments for the Applicant. In fact, it was 

only after the Panel had retired to deliberate and consider the application for 

condonation, that Mr Bollo requested a further opportunity to present arguments to the 

Panel. This request was opposed by Ms Njilo, but the Panel decided, in the interests 

of justice, to allow Mr Bollo a further opportunity to make oral submissions to the Panel. 

Mr Bollo deferred to Mr Christophorou, who presented the further arguments for the 

Applicant. 

16.2.11 The crux of the further submission was that the formal application for 

condonation was delayed for two reasons: Firstly, the Applicant decided to obtain a 

second opinion from another attorney. Secondly, there was some misunderstanding 

between the Applicant and the Respondent when the former requested a date for the 

hearing. In the end, neither of these two reasons adequately explained why it took 20 

days for the Applicant to file the application for condonation and neither explanation 

therefore added much to the Applicant’s case. 

16.3  The reasonableness of the explanation for the delay 

This factor has already to a substantial extent been addressed in paragraph 16.2 

above. Firstly, none of the grounds submitted by the Applicant provide adequate 

explanations for the delay. Secondly, the Applicant also failed to account for the full 

extent of the delay in filing the formal application for condonation. As a result, the Panel 

finds that the Applicant has not provided reasonable explanations for the delay in 

advising the Respondent in writing of the decision to request a Provisional Hearing 

within three days. 

16.4  The importance of the issue to be raised in the intended appeal 

The main issue to be raised in the Provisional Hearing relates to the validity of the 

report from the anti-doping laboratory in Rome and, as a consequence, the reliability 

of that report in establishing an adverse analytical finding and anti-doping rules 
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violation by the Applicant. This is a matter of utmost importance in any hearing before 

the Independent Doping Hearing Panel. 

16.5  The prospects of success of the appeal 

16.5.1 To succeed in the Provisional Hearing, the Applicant will, in terms of article 

7.9.3.2 of the Rules, have to show that  

(a) the assertion of an anti-doping rule violation has no reasonable prospect of being upheld, 

e.g., because of a patent flaw in the case against the Athlete or other Person; (b) the Athlete or 

other Person has a strong arguable case that he/she bears No Fault or Negligence for the anti-

doping rule violation(s) asserted, so that any period of Ineligibility that might otherwise be 

imposed for such a violation is likely to be completely eliminated by application of Article 10.4; 

or (c) some other facts exist that make it clearly unfair, in all of the circumstances, to impose a 

Provisional Suspension prior to a final hearing in accordance with Article 8. This ground is to 

be construed narrowly, and applied only in truly exceptional circumstances.  For example, the 

fact that the Provisional Suspension would prevent the Athlete or other Person participating in 

a particular Competition or Event shall not qualify as exceptional circumstances for these 

purposes. 

16.5.2 The Applicant sought to challenge the adverse analytical finding made by the 

anti-doping laboratory in Rome on essentially two grounds: Firstly, the Applicant 

sought to present its own expert evidence from a clinical pathologist to the effect that 

the report of the anti-doping laboratory in Rome is flawed and that it fails to show any 

presence of testosterone not attributable to natural hormone levels. Secondly, the 

Applicant questioned the inordinate passage of time between the collection of the urine 

sample on 13 May 2016 and the arrival of the sample at the laboratory in Rome. 

16.5.3 To succeed in terms of article 7.9.3.2(a) of the Rules, the Applicant will have to 

show that the assertion of an anti-doping rule violation has no reasonable prospect of 

being upheld in a final hearing. In S v Smith 2012 (1) SACR 567 (SCA) par 7 the court 

held: 

[7]   What the test of reasonable prospects of success postulates is a dispassionate decision, 

based on the facts and the law, that a court of appeal could reasonably arrive at a conclusion 

different to that of the trial court.  In order to succeed, therefore, the appellant must convince 

this court on proper grounds that he has prospects of success on appeal and that those 

prospects are not remote but have a realistic chance of succeeding. More is required to be 

established than that there is a mere possibility of success, that the case is arguable on appeal 
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or that the case cannot be categorised as hopeless. There must, in other words, be a sound, 

rational basis for the conclusion that there are prospects of success on appeal. 

16.5.4 Of course, the Applicant will have to show exactly the opposite in the Provisional 

Hearing as he has to show that the Respondent has no reasonable prospect of 

success in the final hearing. To apply this test in Smith on the case before the Panel, 

the Applicant would have to show that, in the final hearing, the Independent Doping 

Hearing Panel cannot reasonably arrive at a conclusion that an anti-doping rules 

violation had taken place. To succeed in the Provisional Hearing, the applicant would 

have to convince the Panel that the prospects of proving an anti-doping rules violation 

against the Applicant is remote and that Respondent does not have a realistic chance 

of succeeding in proving the anti-doping rules violation in the final hearing. It is not 

sufficient for the Applicant to show that there is a possibility that he may succeed in 

defeating the case brought against him by the Respondent in the final hearing. 

16.5.5 The Panel is of the view that the applicant may have shown that the Respondent 

will have a case to answer in the final hearing on the matter, but he is far from showing 

that the Respondent has no reasonable prospect of success in the final hearing.  

16.5.6 To succeed in terms of article 7.9.3.2(b) of the Rules, the Applicant will have to 

show the he has a strong arguable case that he bears no fault or negligence for the 

anti-doping rule violation asserted. The Applicant has made no such an assertion. 

16.5.7 To succeed in terms of article 7.9.3.2(c) of the Rules, the Applicant will have to 

show some other facts exist that make it clearly unfair, in all of the circumstances, to 

impose a Provisional Suspension prior to a final hearing. All the applicant has offered 

in this regard, is that he is suffering grave prejudice, since professional cycling 

constitutes his livelihood and that he stands to lose his sponsorships if the provisional 

suspension is not lifted. The reason why the Applicant is unable to earn an income 

from cycling and why the Applicant stands to lose his sponsorships, is mainly because 

the Applicant is unable to participate in cycling events. However, article 7.9.3.2 makes 

it explicitly clear that the fact that the provisional suspension would prevent the 

Applicant from participating in a particular competition or event shall not qualify as 

exceptional circumstances. As a result, the loss of income is not a factor which the 

Panel would have taken into consideration in the Provisional Hearing. 
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16.5.8 As a result, the Panel finds that the Applicant has little prospect of success in 

the Provisional Hearing. 

16.6  The effect of the delay on the administration of justice and other litigants 

The applicant argued that the delay in advising the Respondent in writing of the 

decision to request a Provisional Hearing did not cause any prejudice to the 

Respondent or any other interested party and, consequently, condonation would 

similarly pose no prejudice to the Respondent or any other interested party. However, 

in Ferris above, the Constitutional Court ruled that “the mere fact that there is … no 

apparent prejudice does not necessarily warrant granting condonation”. 

16.7  The Applicant’s interest in the finality of his judgment 

16.7.1 The Applicant argues that he would be suffering irreparable prejudice if the 

application for condonation is dismissed as he would effectively be nonsuited and be 

prevented from plying his trade as a professional cyclist and risks losing his 

sponsorships. The Panel disagrees that the Applicant would suffer irreparable 

prejudice. Any losses which he may sustain is of a purely economic nature and could 

easily be redressed with an appropriate claim for damages if a final hearing should 

find that he has not committed an anti-doping rules violation. 

16.7.2 The Panel also disagrees that the Applicant would be nonsuited if the 

application for condonation is not granted. The current matter before the Panel is a 

provisional hearing and if the application for condonation is denied, the Applicant still 

has the option of requesting an expedited final hearing or final hearing on the matter. 

The Applicant will therefore not be left without remedy if the application for condonation 

is dismissed.  

17. The Panel finds that, on an overwhelming balance of all the factors considered, 

the application for condonation of the failure to advise the Respondent in writing of the 

decision to request a Provisional Hearing within three days, should be dismissed. 

Consequently, this Provisional Hearing is not properly brought before the Panel and 

the Panel cannot rule on the merits of the Provisional Hearing. 
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Costs 

18. One final matter requires the attention of the Panel. In the application for 

condonation, the Applicant included a prayer for costs to be awarded if the Applicant 

should be successful. When pressed on this during oral arguments, Mr Bollo, for the 

Applicant, withdrew this prayer and Ms Njilo also indicated that the Respondent would 

not seek an order as to costs in this matter. As a result, the Panel makes no ruling as 

to the costs in this application for condonation. 

         

 
Prof Steve Cornelius Dr Andy Branfield  Mr Joe Carrim 
Chairperson   Panel Member  Panel Member 
 
Johannesburg 
20 April 2017 


