
 
 
 

BEFORE THE ANTI-DOPING APPEAL BOARD OF SOUTH 

AFRICA  

 Case No: SAIDS/2020/10/A03  

 

In the matter between:  

 

SOUTH AFRICAN INSTITUTE  

FOR DRUG FREE SPORT          APPELLANT 

            (SAIDS) 

and  

 

THAPELO PHORA                                               RESPONDENT 

(THE ATHLETE) 

 

 

DETERMINATION ON APPEAL 

 

 

Introduction  

 

1 SAIDS brings this appeal against the finding of the SAIDS 

Independent Anti-Doping Hearing Panel (the “Tribunal”) of 

18 June 2021 on an expedited basis to this panel 1 in terms of 

Article 13 of the SAIDS Anti-Doping Rules. 

 

2 The appeal hearing was conducted virtually via Zoom on 

Saturday 27 June 2021 from 10h00 to 14h00 (SA time), 

(23h00 – 05h00 on Friday and Saturday in the United States 

 

1  Constituted in terms of section 17(2)(a) of the South African Institute for 

Drug Free Sport Act No. 14 of 1997, as amended by Act No. 25 of 2006 
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(Portland, Maine) from where the Athlete’s representatives 

participated).   

 

3 The Appeal Board (also referred to herein as “the Panel”) 

comprised: 

 

3.1 Adv Robert Stelzner SC  (chairperson) 

 

3.2 Dr Ephraim Nematswerani  

 

3.3 Ms Mami Diale  

 

4 SAIDS was represented by: 

 

4.1 Ms Wafeekah Begg - Jassiem 

 

5 The Athlete was represented by: 

 

5.1 Mr Matthew Kaiser  

 

5.2 Mr Shane Wafer  

 

6 The following people also attended, assisted and / or observed 

the virtual hearing: 

 

6.1 Mr Evert de Bruyn – SAIDS Appeal Board Registrar  

 

6.2 Ms Christina Shkosana – SAIDS, convener of the 

hearing  
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6.3 Mr Lyrique Du Plessis – SAIDS, observer (and part of 

the SAIDS team at the disciplinary hearing) 

 

6.4 Mr. Hendrik Mokganyetsi, ASA Board Member 

(Athletes Commission Chair) (observer)  

 

6.5 Adv Ralph Mokwala, a member of the Athlete’s legal 

term who represented him before the Tribunal, based in 

South Africa (as observer)   

 

7 It was ruled at the commencement of the appeal that the appeal 

would be decided on the record which had been produced for 

purposes of the appeal and that there was no need to rehear any 

of the evidence which had served before the Tribunal on 18 

June 2021. 

 

8 The Athlete had tendered to give evidence afresh at the Appeal 

hearing, answer any questions members of the Panel may have 

had for him, present some further evidence and had also 

arranged for Ms Reabetse Moloi, who had also given evidence 

before the tribunal (the transcript of which recorded her name 

as “Keabetswe Baloyi”), to be available to give her evidence 

afresh.   

 

9 Based on the fact that: 

 

9.1 a transcript of the evidence had been produced (in 

respect of the accuracy of which there was ultimately no 

material objection),  
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9.2 The three bundles of documents which had served before 

the tribunal (styled “A”, “B” and “C”) had been 

provided to the Appeal Panel (where the same 

identification was used),2 

 

9.3 A further set of documents (styled the Appeal Hearing 

Bundle) had been produced by SAIDS and supplied to 

the panel in advance of the hearing and to the Athlete’s 

representatives, 

 

9.4 Both parties had filed detailed heads of argument by 

close of business (SA time) the day before the hearing  

 

9.5 There was no application for the presentation of new 

evidence 

 

the Panel ruled as follows: 

 

• The appeal would commence with argument based on and 

with reference to the record, without the hearing of oral 

evidence,  

 

• If at any stage during the Appeal hearing that ruling needed to 

be revisited, it could be reassessed, 

 

• Consideration would be given to any similar request of the 

Athlete’s representatives during the course of the Appeal.    

 

 

2 The transcript and exhibits are referred to herein as “the record”. 
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10 Argument proceeded on that basis, and was concluded on that 

basis, no request for the leading of (further) evidence having 

been made again, no material discrepancies in the transcript 

having been identified during argument and no need for the 

rehearing of any evidence having been identified. 

 

The record on appeal  

 

11 The record on appeal comprised the following. 

 

12 An Appeal Hearing Bundle, consisting of inter alia : 

 

12.1 A timeline of correspondence  

 

12.2 The transcript of the recorded proceedings before the 

Independent Doping Hearing Panel  (referred to as “the 

Tribunal” herein), which included the evidence led by 

the Athlete at the hearing 

 

12.3 The ruling of the Tribunal 

 

12.4 SAIDS’ Notice of Appeal 

 

12.5 SAIDS Grounds of Appeal / Short Heads of Argument 

 

12.6 Copies of the decisions in Johaug, Gilbert, Dyantyi  

 

13 Bundle A (consisting of 216 pages which had served before the 

Tribunal and which included amongst many other documents: 
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13.1 The Athlete’s Adverse Analytical Finding 

 

13.2 Four Doping Control Forms for the Athlete between 

April 2019 and March 2020 

 

13.3 Certificates of analysis 

 

13.4 Expert Reports 

 

13.5 Internet searches  

 

13.6 Photographs of the product in question  

 

14 Bundle B which had served before the Tribunal comprising the 

bundle of correspondence which was exchanged between the 

parties  

 

15 Bundle C which had served before the Tribunal as the Athlete’s 

bundle of exhibits and which included: 

 

15.1 Statements by the Athlete and Ms Reabetswe Moloi 

 

15.2 Biogen product information 

 

15.3 Informed Sport Website information 

 

15.4 Correspondence with Biogen 

 

15.5 Articles  
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15.6 SADoCoL letters  

 

15.7 The reports of Drs Van Enoo and Dr Van der Merwe  

 

15.8 The decisions in Gasquet, Cilic, Warburton and 

Williams, Nomzanga, McDonald and Glaesner.3 

 

16 The day before the hearing, as requested, the parties provided 

the Panel with their final heads of argument in electronic 

form.   

 

17 SAIDS had provided an abbreviated set of written 

submissions and its grounds of appeal a day or two before 

that.   

 

18 The Panel is indebted to both parties for a thorough exposition 

of their respective positions and arguments and references to 

case law.    

 

19 Even though not all of these may be recorded herein, the 

Panel has given consideration to the written heads, the oral 

submissions at the hearing itself and the cases specifically 

referred to and will attempt to do justice to these in this 

determination, which is as complete as possible within the 

permitted time frame.   

 

 

3   The full references to these cases and others appear elsewhere in this 

Determination.  Those documents to which specific reference was made 

during argument or which are referred to in this written finding have been 

identified herein.  All material exhibits have been considered and the 

material cases in our view which were included in the bundle will be 

discussed elsewhere in this finding. 
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20 The Panel undertook to provide its written finding by no later 

than 1 July 2021 as requested by SAIDS given that the 

Athlete’s Federation, Athletics South Africa needs to make a 

decision as to the Athlete’s possible participation in the 

Olympic Games shortly thereafter.    

 

21 For the present, given the finding of the Tribunal, and 

notwithstanding the Appeal by SAIDS, the Athlete (a 400m 

sprinter) is free to participate in the Olympics, should he be 

selected for the South African team. 

 

22 The proceedings of the Appeal hearing via Zoom (the 

argument of the parties, and questions from the members of 

the panel, and the representatives’ responses, was recorded 

with the knowledge and consent of the parties to the Appeal.   

 

23 They were observed by the individuals referred to above who 

had joined the virtual hearing on the same platform and had 

been identified at the outset. 

 

24 It was confirmed during the course of the hearing of the 

appeal that the grounds of appeal were not confined to those 

types identified specifically in SAIDS’ standards document 

and that, as provided for in Article 13 the appeal would be a 

rehearing of all arguments the parties wished to present, in 

respect of the grounds of appeal identified in SAIDS Notice of 

Appeal.  4 

 

 

4  Appeal Bundle Item 6 This will be returned to. 
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The appeal  

 

25 SAIDS noted its appeal to this Board against the whole of the 

award and order of the Tribunal. 

 

26 SAIDS seeks an order in the following terms: 

 

26.1 That the appeal be upheld and the determination and 

sanction of the tribunal be set aside; 

 

26.2 That the sanction imposed by the Tribunal be replaced 

with the following sanction: 

 

26.2.1 a period of Ineligibility of 4 years,  

 

alternatively; 

 

26.2.2 a period of Ineligibility of at least 20 months 

in accordance with his degree of fault.  5 

 

The grounds of appeal  

 

27 The grounds of appeal are as follow :6 

 

5   In this regard reliance was placed on a table derived from a comparison of 

the decisions in Johaug and Cilic and the fact that the prohibited substance 

is a non – specified substance. The different sanctions / periods of 

ineligibility in Johaug (18 months) and Cilic (4 months) do not appear to 

have been determined based on the nature of the substance, but because of 

the relative degrees of fault of the athletes in question based on an 

assessment of the specific facts and circumstances applicable in each case.  

This will be returned to. 
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27.1 The Athlete failed to establish on a balance of 

probabilities that he acted with utmost caution, which is 

“in line with the principle of strict liability which he is 

subject to” and which is required of him to prove that he 

did not intentionally use the prohibited substance. 

 

27.2 The Tribunal misdirected itself in accepting the 

Athlete’s account as being credible (his claim that the 

source of the Stanozolol in his urine samples was the 

Biogen L – Glutamine amino acid supplement he was 

taking at the time which according and unbeknown to 

him had been contaminated with Stanozolol prior to his 

ingestion of the supplement).  

 

27.3 Under this heading (that of Credibility) the following 

was submitted: 

 

27.3.1 The Doping Control Form (DCF) is best source 

of information provided by the Athlete since it 

is provided at the time of testing.  

 

 
 

6   The sequence in which the grounds of appeal have been listed has been 

rearranged for for ease of reference and in order for the grounds of appeal 

to be considered in the sequence which has been adopted by the Panel in its 

evaluation of the appeal.  The categorisation which follows has also not 

been rigidly applied when considering the various grounds, it being 

recognised that some of the arguments under the credibility heading for 

example are also relevant when considering the probabilities and all of 

them are relevant to deciding whether the Athlete has proved that which 

the Athlete is required to prove on a balance of probabilities. 
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27.3.2 The Athlete did not disclose on his DCF that 

he had taken L-Glutamine before his run that 

day. According to the DCF he had taken the 

supplement the day before the test. 

 

27.3.3 The Athlete claimed he used the supplement as 

both a pre-workout and recovery aid, when the 

main benefit of the amino acid supplement is 

recovery after strenuous exercise. 

 

27.3.4 There was no evidence of any beneficial supra 

physiological effect when taken pre-workout. 

 

27.3.5 The Athlete’s only explanation for this was that 

he felt “better” using it as a pre-workout, 

despite knowing that it only provides benefit 

when taken post workout 

 

27.3.6 The Tribunal failed to recognise that for almost 

11 months the Athlete had never disclosed to 

SAIDS in its investigations phase that he mixes 

and prepares his L-Glutamine supplement as a 

pre-work out drink.  

 

27.3.7 This was only disclosed after the expert reports 

had been concluded. 

 

27.3.8 He then “used” his girlfriend as a witness to 

corroborate his late admissions in May 2021.  
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27.4 The Tribunal misdirected itself in accepting the Athlete’s 

account (that the source of the Stanozolol in his urine samples 

was the Biogen L – Glutamine supplement he claimed to have 

used) on the balance of probabilities.  

 

27.5 The following was submitted to support the argument that the 

probabilities favoured SAIDS’ contentions (or more correctly, 

did not favour the Athlete’s version, the onus being on the 

Athlete to prove that the requirements of Article 10.5.1.2 of 

the 2019 ADR had been met or in accordance with the lex 

mitior principle, should it be applicable, 10.6.1.2 of the 2021 

ADR).  7 

 

27.6 In short, contamination of the supplement was not proven on a 

balance of probabilities, because : 

 

27.6.1 The Tribunal should have found that it was more 

probable that the presence of Stanozolol can be 

explained by factors other than contamination. 8 

 

27.6.2 The positive adverse finding is more likely to be 

explained by deliberate use, which both experts 

who filed reports at SAIDS request did not 

exclude. 

 

 

7   The principle of lex mitior is understood to mean that the more lenient law 

has to be applied if the laws relevant to the offence have been amended 

since the commission of the offence and before the hearing. Arbitration 

CAS 2009/A/1918 Jakub Wawrzyniak v. Hellenic Football Federation 

(HFF)  

8   The suggestion being that of deliberate ingestion, the exact method of 

administration not being specifically alleged. 
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27.6.3 The experts may not have excluded the possibility 

that the supplement(s) could have been 

contaminated with traces of Stanozolol,  but that 

view should have been approached “with caution” 

given further that : 

 

(a) SAIDS as well as Biogen submitted 

supplement samples for testing, which both 

came back negative ;  

 

(b) The only batches of L-Glutamine which 

tested positive for traces of Stanozolol are 

the batches submitted by the Athlete himself 

to SADoCo; 9 

 

(c) It was only these samples which were found 

to have traces of Stanozolol ; 

 

(d) Biogen, through the LGC Lab, had a sealed 

retention sample tested, which retention 

sample Biogen was obliged to retain as part 

of the Informed Sport program for 

investigational purposes ; 

 

(e) This retention sample had the exact same 

batch number as the supplement which the 

Athlete used (batch number 37560) ; 

 
9   More correctly his attorneys  Notwithstanding possible aspersions being 

cast there is no direct allegation let alone any proof of tampering or spiking 

of the product sample. 
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(f) That analysis was also done in accordance 

with the WADA Standards, and this analysis 

returned negative findings for traces of 

Stanozolol ; 

 

27.6.4 The confidential intelligence (“tip-off”) received by 

SAIDS proved to be credible in that the Athlete tested 

positive as a result thereof ;  

 

27.6.5 The Athlete had an immediate motive for cheating in 

that he was “on track” for qualifying for the Olympics, 

but still needed to crest certain qualifying times. 

Stanozolol,  due to its performance-enhancing 

pharmacology, would be well suited to give him the 

necessary boost to qualify for the Olympics ;  

 

27.7 The Tribunal attached no weight to Professor Van Eenoo’s 

assertion that “it was not a clear match” that the AAF was due 

to contamination, and to that of Professor Van Merwe, who 

“also could not exclude the possibility that the Stanozolol in 

the Athlete’s system might have emanated from an exogenous 

source other than the allegedly contaminated L-Glutamine”. 

 

27.8 The Tribunal erred in not 10 “assessing and attributing weight 

and credibility to the evidence tendered by SAIDS” in the 

form of the affidavit of Mr. Fahmy Galant.  

 

 

10   The word “Not” has been inserted into this ground, since its omission from 

the written heads appears to be a typographical error. 
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27.9 And even if the source of the adverse finding was the 

supplement, the Tribunal should have held that that the 

Athlete’s fault was greater than it found to have been the case, 

at the least at the level of “normal” fault and not “light” ; 

 

27.9.1 The Tribunal ought to have considered that the 

substance in question was not a specified substance 

11 which required a more severe sanction (based on a 

higher degree of fault).  

 

27.9.2 The Athlete is educated in anti - doping and 

appreciates the dangers of and risks associated with 

taking supplements; 

 

27.9.3 He is a national level athlete that has competed 

internationally. 

 

27.9.4 The Athlete appreciated the fact that he is solely 

responsible for what he ingests; 

 

27.9.5 The high level of risk attached to supplements being 

contaminated is well known;  

 

27.9.6 The manner in which the Athlete conducted his “due 

diligence” and internet search to determine the 

“safety” of the product was inadequate; 

 

27.9.7 He was not thorough enough in his “due diligence” –  

 

11   As it is understood in terms of the SAIDS Anti-Doping Rules. 
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(a) He missed the SAIDS education session 

held by SASCOC in January 2020;  

 

(b) Had he attended this session or made greater 

efforts himself he would have known about 

the dangers of Biogen; 

 

(c) An internet search on “Biogen” would have 

alerted him to previous cases of possible 

contamination of the product such as Goden 

Gilbert and Demarte Pena; 

 

(d) He considered it sufficient to rely on his 

coach for information;  

 

27.10 Additional factual errors were made in the finding:  

 

27.10.1 The Tribunal erred in paragraph 7.7 of its 

Determination by finding that the Athlete / 

Athlete submitted unsealed containers (plural) to 

be tested. The Athlete submitted one unsealed 

container of Biogen L-Glutamine, with batch 

number 36750, and one sealed container with 

batch number 38096. 

 

27.10.2 The Tribunal erred in paragraph 13.23 in that it 

claims the containers were tested at two 

accredited laboratories. The parties only made 

use of SADoCoL to test the Biogen containers. 
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(SADoCoL is the only laboratory of those who 

did tests in this matter which is WADA 

accredited.) 

 

27.10.3 The Tribunal misinterpreted the position in 

paragraph 15.1.3 by stating that SAIDS 

contended the Athlete had served eight and half 

months as provisional suspension, inferring that 

this was the total time served. SAIDS accepted 

that the Athlete had served a total provisional 

suspension of about 11 and a half months and 

could therefore have been credited with that 

period, once the period of ineligibility was 

determined. 

27.11 The Tribunal misdirected itself when it sanctioned the 

Athlete with an 8-month period of Ineligibility in 

circumstances where a more severe sanction was 

appropriate. 

27.12 The Tribunal ought to have found that the Athlete 

shouldered a greater degree of fault. 

27.13 In terms of the case law referred to by both Parties as 

summarized in the table on the next page a minimum 

sanction of 20 months’ Ineligibility, was appropriate. 

27.14 The sanction should have been determined in 

accordance with the table below, on the basis that the 

prohibited substance was not a specified substance, it 

was an anabolic steroid and the degree of fault was 

“normal”.  
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DEGREE OF 

FAULT 

NON-SPECIFIED 

SUBSTANCE

S 

Johaug case 

SPECIFIED 

SUBSTANCE

S 

     Cilic case  

Significant 20-24 months 16-24 months 

Normal 16-20 months 8-16 months 

Light 12-16 months 0-8 months 

 

The grounds on which the appeal is opposed  

 

28 The grounds on which the Athlete opposes the appeal are as 

follow :12 

 

28.1 Article 10.5.1.2 of the 2019 ADR finds application in the 

present matter, given that the Athlete admitted the AAF, 

and claimed that : 

 

28.1.1 The source was the Biogen product 

 

28.1.2 The product was contaminated 

 

28.1.3 He ingested the prohibited substance 

unknowingly when he ingested the product. 

 

12   They are largely dealt with herein in the same sequence as those listed 

under grounds of appeal for ease of evaluation, apart from the introductory 

portion.  That which follows are arguments contained both in the Heads of 

Argument submitted on behalf of the Athlete and oral submissions made 

during the appeal hearing itself 

SUBJECTIVE 

OBJ
E
C
T
I
V
E 
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28.2 In terms thereof the Applicant needed to prove on a balance of 

probabilities that which is required of him in terms of the 

Article.  He discharged that onus by proving : 

 

28.2.1 The source of the prohibited substance  

 

28.2.2 That it was ingested by him  

 

28.2.3 That it was contaminated  

 

and  

 

28.2.4 That (whilst accepting he is to be held strictly liable 

for the consequences of his using the supplement in 

question and taking on the risk that it was 

contaminated) he was not significantly at fault in 

ingesting the product in question. 

 

28.3 He was a credible witness inter alia because: 

 

28.3.1 He co-operated in the taking of his urine sample, to 

the extent of immediately returning from his run 

when his girlfriend phoned him the evening of the 

test to inform him the SAIDS officials had called on 

him. 

 

28.3.2 He provided additional samples of urine when the 

first proved to be over hydrated. 
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28.3.3 He made admissions where admissions needed to be 

made, also to this detriment. 

 

28.3.4 He went further than required -  

 

28.3.5 He included for example the complete till slip 

reflecting all his purchases on 27 January 2020 (and 

those his girlfriend) 

28.3.6 He admitted the AAF and the charge at an early 

stage – in the pre-arbitration proceedings in October 

2020 already 

 

28.4 There is objective scientific proof from the WADA approved 

laboratory (SADoCoL) and its experts that: 

 

28.4.1 The unsealed sample which was submitted by the 

Athlete, being the balance of the product he purchased 

on January 2020, was contaminated  

 

28.4.2 SADoCoL’s Dr Du Preez advised in his report that 

there were no signs of tampering with the unsealed 

container  13 

 

28.4.3 Prof Van Der Merwe confirmed in his report that 

there were no signs of tampering with the sealed 

container either   

 

13   The Athlete reads the letter of Dr Du Preez as being in respect of the sealed 

container.  The use of “unsealed” could be a misprint on the part of Dr Du 

Preez since stating that there was no sign of tampering is more consistent 

with a sealed container.  Nothing turns on this because Professor Van der 

Merwe, the other expert witness of SAIDS, confirmed that the sealed 

container showed no evidence of tampering (either).  
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28.5 He provided proof of purchase of the product – in a 100g and 

a 200g plastic canister  

 

28.5.1 The contents of the 100g container had been 

consumed in its entirety since January  

 

28.5.2 The unconsumed remainder of the 200g canister was 

made available to SADoCoL in a sealed plastic bag 

for testing  

 

28.6 The probabilities favour his version  

28.6.1 He would not jeopardise his chances of being a 

national athlete 

28.6.2 The Athlete had no immediate motive for cheating  

28.6.3 As at March 2020 it was most uncertain because of 

Covid that there would be any Olympic games that 

year. 

 

28.7 The tip-off from the whistle blower  

 

28.7.1 This is inadmissible hearsay and in any event 

evidence to which little weight can be attached, it is 

not even known what the contents of the report was 

 

28.7.2 The Athlete was going to be tested in any event  

 

28.7.3 The tip off in the circumstances is in any event 

irrelevant as to the reason for testing the Athlete 
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28.7.4 As an elite Athlete on the eve of the Olympics 

(insofar as the games were still going to take place 

in July 2020) the Athlete would have known that he 

would be tested 

 

28.8 Professor Van Eenoo report  

 

28.8.1 “it was not a clear match” that the AAF was not due 

to contamination  

 

28.9 That of Professor Van der Merwe 

28.9.1 Prof Van der Merwe applied the wrong test – the Athlete 

was not required to remove all reasonable doubt 

 

28.10 The affidavit of Mr. Galant 

 

28.10.1 Mr Galant’s affidavit was not what was being 

objected to,  

 

28.10.2 It was the reliance which was placed by SAIDS in 

argument on an unspecified complaint by an 

anonymous whistle blower and the inferences 

SAIDS sought to draw from this which formed the 

subject of the objection 

 

28.11 The source of the adverse finding being the supplement was 

established by the Athlete 
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28.12 The Athlete accepts that by virtue of the strict liability and the 

responsibility imposed on him for that which he ingests, he 

cannot claim that there was no fault on his part 

 

28.13 He accepted that : 

 

28.13.1 The use of supplements pose risks of inter alia 

adverse findings ; 

 

28.13.2 He used the supplement in question at his own 

risk ; 

 

28.13.3 He was therefore at fault and strictly liable for 

the adverse finding ;  

 

28.13.4 He was guilty of contravening Article 2 14 

 

28.14 The only issue was determining what was the appropriate 

sanction ; 

 

28.15 Whilst accepting he was at fault, and his conduct should not 

lead to his being totally exonerated, and that some sanction 

was appropriate, the degree of fault was however light for the 

following reasons: 

 

28.15.1 He made extensive investigations, all of which 

satisfied him the product in question was “safe” 

 

 

14 All of this too stands to his credit  
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28.15.2 He bought the supplement from a large chain store / 

pharmacy – Dischem  

 

28.15.3 The product is well known  

 

28.15.4 It had a Informed Sport Certification  

 

28.15.5 Because the product was contaminated, the nature of 

the contamination, the status of the prohibited / 

specified substance plays no role in determining the 

sanction 

28.16 The period of ineligibility in question should be 4 

months, that would be consistent with for example the 

decision in Cilic, Wharburton and Williams. 

 

28.17 He has as a result of his provisional suspension already 

suffered first a period of ineligibility of some 8 months 

and then after that was reinstated a further period of 3½ 

months, resulting in an effective sanction of a period of 

ineligibility of over 11 ½ months already 

 

28.18 That was way in excess of what would otherwise have 

been appropriate given the insignificant degree of fault 

or negligence. 

 

28.19 The cases relied on by SAIDS are distinguishable. 

 

28.20 SAIDS should be ordered to pay the Athlete’s costs. 
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29 These and other oral submissions will be considered more 

fully when evaluating the respective arguments. 

 

SAIDS’ submissions in respect of the applicable ADR 

 

30 SAIDS’ argument in its comprehensive heads of argument 

rested on the premise set by Article 2.1 of the SAIDS Anti-

Doping Rules (also referred to herein as “the ADR” of “SAIDS 

ADR”). 

 

31 The substance found to be present in Athlete’s urine sample, 

Stanozolol, is a prohibited substance, falling within category 

Class S1. Anabolic Agents on the WADA Prohibited List 

International Standard 2020. 

 

32 The prohibited substance in question is a Non-Specified 

Substance.   

 

33 That being the case the period of ineligibility contemplated in 

the Rules will be 4 years unless “the Athlete or other person 

can establish that the anti-doping rule violation was not 

intentional.”15 

 

34 Relying on the fact that the Athlete admitted the ARV, the 

argument progressed as follows. 

 

35 Sanctions are dealt with in Article 10 of the ADR.  Beginning 

with the question of Ineligibility: - 

 

15 Rule 10.2.1 
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“10.2.1  The period of Ineligibility shall be four (4) years 

where:  

 

10.2.1.1 The anti-doping rule violation does not 

involve a specified substance, unless the 

Athlete or other person can establish 

that the anti-doping rule violation was 

not intentional. 

 

10.2.1.2 The anti-doping rule violation involves 

a specified substance and SAIDS can 

establish that the anti-doping rule 

violation was intentional. 

 

10.2.2  If Article 10.2.1 does not apply, the period of 

Ineligibility shall be two (2) years.” 

 

(The emphasis and underlining are added by SAIDS) 

 

The Athlete’s submission in this regard 

 

36 The Athlete relied on Article 10.5.1.2 of the 2019 SAIDS ADR.  

 

37 His argument runs as follows. 
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38 In cases where the Athlete or other Person can establish No 

Significant Fault or Negligence 16 and that the detected 

Prohibited Substance came from a Contaminated Product 17, 

the period of Ineligibility shall be, at a minimum, a reprimand 

and no period of Ineligibility, and at a maximum, two (2) years 

Ineligibility, depending on the Athlete's or other Person’s 

degree of Fault. 18 

 

39 As this article and the defined terms clearly lay out, in order to 

get a reduction under Article 10.5.1.2 for No Significant Fault 

or Negligence, the Athlete must first show, on a balance of 

probabilities 19, that the detected prohibited substance came 

from a Contaminated Product.  

 

 

16  “No Significant Fault or Negligence” is defined as “The Athlete or other 

Person’s ecause the substance was contaminated, the nature of the 

contamination, the status of the prohibited / specified substance plays no 

role in determining the sanctionecause the substance was contaminated, the 

nature of the contamination, the status of the prohibited / specified 

substance plays no role in determining the sanction Except in the case of a 

Minor, for any violation of Article 2.1, the Athlete must also establish how 

the Prohibited Substance entered his or her system.” (2019 SAIDS ADR, 

supra, at p. 123). 

17  “Contaminated Product” is defined as “A product that contains a 

Prohibited Substance that is not disclosed on the product label or in 

information available in a reasonable Internet search.” ( p. 118). 

18   Article 10.5.1.2 is the number of the corresponding 2015  SAIDS ADR   

10.6.1.2 is the number in the 2021 ADR 

19   Article 3.1 (“Where these Anti-Doping Rules place the burden of proof 

upon the Athlete or other Person alleged to have committed an anti-doping 

rule violation to rebut a presumption or establish specified facts or 

circumstances, the standard of proof shall be by a balance of 

probabilities.”). 
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40 The Athlete must then prove, also on a balance of 

probabilities, that his fault was not significant in relationship 

to the anti-doping rule violation when viewed in the totality of 

the circumstances.  

 

41 Once both requirements are met, an athlete’s period of 

ineligibility is set between a reprimand and no period of 

ineligibility to, at maximum, 2 years, depending on the 

Athlete’s degree of fault.   

 

42 The type of contaminant plays no role in this exercise. 

 

The first issue in the appeal  

 

43 The Panel needs to decide which of these diverging 

approaches is the correct one.   

 

44 That needs to be decided first in the appeal.   

 

45 A decision on this will provide the framework within which 

the other issues in the appeal can be considered. 

 

46 There has been no application for the lex mitior principle to be 

applied, with the result that this Appeal falls to be determined 

under the 2019 ADR, yet the procedure which is to be 
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followed in the appeal will be in accordance with the 2021 

ADR.  20 

 

47 The essential difference between the 2019 and 2021 ADR, for 

purposes of this appeal, appears to simply be in the numbering 

of Articles 10.5.1.1 and 10.5.1.2 of the 2019 ADR.  They are 

numbered Articles 10.6.1.1 and 10.6.1.2 of the 2021 ADR.  

Reference is made herein from time to time to the 2021 

version of the SAIDS ADR, for comparative purposes, and on 

the basis that the latest version overall is largely the same, 

with the result that nothing turns on this. 

 

 

 

 
20   The complementary consideration would have been whether the 2019 

ADR the 2021 ADR apply and if so, which set, and to which issues.  

Pursuant to the legal principle of tempus regit actum, procedural 

matters are governed by the regulations in force at the time of the 

procedural act in question. With respect to the rules applicable to the 

substantive aspects of the case, subject to the possible application of lex 

mitior, substantive aspects shall be governed by the anti-doping 

regulations in force at the time of the alleged violations, in this case the 

2019 ADR. The rules in force at the time of the first sample taken shall 

accordingly be applied to the substantive aspects of this matter (as was 

the case with the Tribunal).  Arbitration CAS 2017/O/4980 

International Association of Athletics Federations (IAAF) v. Russian 

Athletic Federation (RUSAF) & Svetlana Vasilyeva   See also Article 

26.6 - The Code shall not apply retroactively to matters pending before 

the date the Code is accepted by a Signatory and implemented in its 

rules.  And 27.2 - Non-Retroactive except for Articles 10.9.4 and 17 or 

Unless Principle of “Lex Mitior” Applies - Any anti-doping rule 

violation case which is pending as of the Effective Date (1 January 

2021) and any anti-doping rule violation case brought after the 

Effective Date based on an anti-doping rule violation which occurred 

prior to the Effective Date (21 March 2020 in this case) shall be 

governed by the substantive anti-doping rules in effect at the time the 

alleged anti-doping rule violation occurred, and not by the substantive 

anti- doping rules set out in this 2021 Code, unless the panel hearing the 

case determines the principle of “lex mitior” appropriately applies under 

the circumstances of the case.  For comparative purposes reference is 

made herein from time to time to the 2021 ADR. 
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The approach on appeal 

 

48 The procedure to be followed in this appeal is regulated by the 

2021 ADR.   

 

49 The decision of the Tribunal is subject to appeal in terms of 

Articles 13.2 to 13.4 of the 2021 ADR at the instance of inter 

alia SAIDS.   21 

 

50 In terms of Article 3.1.1 the scope of review on appeal 

includes all issues relevant to the matter and is expressly not 

limited to the issues or scope of review before the initial 

decision maker.  

 

51 Any party to the appeal may submit evidence, legal arguments 

and claims that were not raised in the first instance hearing so 

long as they arise from the same cause of action or same 

general facts or circumstances raised or addressed in the first 

instance hearing.  22 

 

52 Given the fact that the appeal hearing is an expedited one, the 

time limits in the ADR have been extensively curtailed  

 

21  For the sake of completeness it is recorded that the Articles further provide 

that the decision of the Tribunal shall remain in effect while under appeal 

unless the appellate body orders otherwise.  We do not do so, instead 

having undertaken to provide our written ruling within 2 business days of 

hearing argument. 

22   The suggestion that SAIDS right to appeal and the ambit of the appeal is 

limited by the “Operational Standard for Appeal Hearings” adopted by 

SAIDS is met by inter alia the introductory part thereof – it is simply a 

“working document” to guide the Appeal Panel on the General Procedural 

Rules for Appeals.  This document can in any event not override any 

provision of the WADC inter alia because of the adoption of the WADC 

by SAIDS in the form of its own ADR and Article 23.2.2  
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53 It now needs to be decided whether the decision of the 

Tribunal, in particular as to the sanction imposed, was the 

correct one or not, and this in turn would need to be decided 

with reference to the correct route which should have been 

taken in arriving at the correct decision, a route which is 

prescribed in the Code and in the ADR. 

 

54 What is required is a determination de novo by this Panel 

(having benefitted from a full rearguing of the matter) on the 

evidence which was before the Tribunal in accordance with 

the applicable provisions of the SAIDS ADRs (adopted by the 

SAIDS Board of Directors as the in force SAIDS Anti-Doping 

Rules 2021 on 9 December 2020), read with the World Anti 

Doping Code (WADC) 2021 (effective as of 1 January 2021), 

International Standards for Results Management (ISRM) 2021 

(also effective as of 1 January 2021) as far as the procedure to 

be followed in the appeal is concerned.    

 

55 The merits of the appeal are to be decided with reference to 

the 2019 ADR and Code. 

 

56 This Panel is therefore called on to determine whether the 

conclusion reached by the Tribunal is correct, in the light of 

the parties’ respective arguments on appeal, based on the 

provisions of the 2019 ADR.   

 

57 This entails an evaluation of the evidence, the application of 

the applicable Articles to the evidence in order to arrive at an 

independent, correct conclusion in accordance with the 
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applicable law by inter alia following a fair and just 

procedure.    

 

58 In that process the manner in which the Tribunal approached 

the matter before it and the merits of its decision also need to 

be considered.  We do so next. 

 

The Ruling of the Tribunal  

 

59 The Tribunal referred in paragraphs 3.5 and 3.6 of its Ruling 

to Articles 10.5.1.1 and 10.5.1.2 of the 2019 ADR.   

 

60 In paragraph 13.19 of its Ruling it identified the conditions for 

reliance on Article 10.5, and concluded, it appears, in part, 

that the requirements under Article 10.5 (No Fault or 

Negligence) have been met (para 13.22).    

 

61 This is however stated in the context of a finding (para 13.22) 

that a contaminated product was used by the Athlete and that 

this product was the source of the prohibited substance.   

 

62 That would found the enquiry as an investigation into whether 

the requirements under Article 10.5.1.2 (Contaminated 

Products) have been met. 

 

63 The Ruling (in paragraph 14.1) however does not address all 

the requirements of Article 10.5 (as expanded on in the 

Panel’s evaluation hereafter), nor is it explained how the 

sanction which follows (in paragraph 15.1.5), namely a period 
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of ineligibility of 8 months, is arrived at and the extent to 

which it flows from a finding of No Fault or Negligence. 

 

64 The sanction which was imposed (that of 8 months) could 

only have been imposed (following upon a finding of 

contamination) where the requirements of Article 10.5.1.2 had 

been met and the Tribunal had exercised the discretion it has 

in terms of that Article.    

 

65 Once the requirements of Article 10.5.1.2 are met, the 

sanction can be between a reprimand, no period of 

ineligibility on the one hand and 24 months of Ineligibility (as 

defined), depending on the Athlete’s degree of fault and 

negligence, and whether this was significant or not. 

 

66 Many provisions of the ADR referred to in the Tribunal’s 

finding are not relevant to the conclusion which was reached 

and other provisions which are relevant are not referred to 

expressly.   

 

67 And although all the facts and evidence which were before the 

Tribunal were not expressly mentioned nor extensively 

analysed in reaching the conclusion which was reached by the 

Tribunal, the conclusion could only have been reached if the 

requirements of Article 10.5.1.2. had been established. 

 

68 It appears from paragraph 13.6 of the Ruling that thát is 

indeed the basis on which the conclusion in paragraph 14.1 

(read with 13.23) was reached and the sanction in paragraph 

15.1.5 was imposed. 
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69 The starting point and apparent foundation for the Tribunal’s 

finding is furthermore to be found in paragraph 13.23 of its 

Ruling. 

 

70 We consider it necessary to first dealt with the applicable 

Articles and the approach which should have been followed 

and which now needs to follow.    

 

Provisions of the Code and ADR which were relevant to the 

decision of the Tribunal and are relevant in deciding the 

matter afresh on appeal 

 

54. The applicable provisions of the 2019 SAIDS ADR which are 

of specific relevance to this appeal (and which the largely 

mirror those of the 2021 AD) are the following:  23 

 

54.1. Art 3.1 –  

………  

Where the Code places the burden of proof upon the 

Athlete or other Person alleged to have committed 

 

23   The ADR employ the same Article numbers as in the WADC.  The 

commentary on each rule in the WADC and ADR are included as part of 

the rule each time.  Excerpts of the Article are quoted where only part of 

the Article is applicable, that part of the Article or excerpt or comment 

which is of particular relevance to this Appeal and on the facts of this 

matter are emboldened and italicised, and where appropriate, an initial 

comment of the Panel to signify the particular relevance of the excerpt is 

included.  Headings to the Article in question is in italics.  Most of these 

provisions have been identified by the Athlete in the written argument 

presented on the Athlete’s behalf and are summarised hereinabove. The 

purpose of repeating the provisions in question by way of introduction in 

this manner is mainly in order to identify and remove irrelevancies and 

ensure that the evaluation which follows is done within the correct 

framework applying the correct tests. 
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an anti-doping rule violation to rebut a presumption 

or establish specified facts or circumstances, except 

as provided in Articles 3.2.2 and 3.2.3,24 the 

standard of proof shall be by a balance of 

probabilities. 

 

54.2. Art 10.2 - Ineligibility for Presence, Use or Attempted Use or 

Possession of a Prohibited Substance or Prohibited Method  

 

The period of Ineligibility for a violation of Article 2.1, 2.2 or 

2.6 shall be as follows, subject to potential reduction or 

suspension pursuant to Article 10.4, 10.5 25 or 10.6 ….. 

 

54.3. Article 10.4 –  26 

 

Elimination of the Period of Ineligibility where there is No 

Fault or Negligence If an Athlete or other Person establishes 

in an individual case that he or she bears No Fault or 

 

24  Which do not apply in casu  

25  The highlighted portion makes it clear that the provisions of Article 10.2.1 (for 

example and the prescribed period of ineligibility for an ADRV in respect 

of prohibited substances such as anabolic steroids provided for in that 

article, being 4 years, unless the Athlete .. can establish that the (ADRV) 

was not intentional) is subject to Article 10.5 (and 10.5 in its entirety).  Put 

differently Article 10.5 overrides Article 10.2.1.  If the Athlete can satisfy 

the requirements of Article 10.5 he need not establish that the (ADRV) was 

not intentional and whether the substance in issue was a prohibited or 

specified one plays no further role in the inquiry.  It is to be noted that the 

2021 version of this Article also makes it subject to elimination pursuant 

to Article 10.6. 

26 This Article is quoted since the Tribunal at one stage in its finding seemed to 

consider applying the Article.  As will transpire from the comment on the 

Article and 10.5.2 included therein, the applicable Article is Article 

10.5.1.2 
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Negligence, then the otherwise applicable period of 

Ineligibility shall be eliminated. 

 

[Comment to Article 10.4: This Article and Article 10.5.2 27 

apply only to the imposition of sanctions; they are not 

applicable to the determination of whether an anti-doping 

rule violation has occurred. They will only apply in 

exceptional circumstances, for example, where an Athlete 

could prove that, despite all due care, he or she was sabotaged 

by a competitor. Conversely, No Fault or Negligence would 

not apply in the following circumstances:  a) a positive test 

resulting from a mislabelled or contaminated vitamin or 

nutritional supplement (Athletes are responsible for what they 

ingest (Article 2.1) and have been warned against the 

possibility of supplement contamination); (b) the 

Administration of a Prohibited Substance by the Athlete’s 

personal physician or trainer without disclosure to the Athlete 

(Athletes are responsible for their choice of medical personnel 

and for advising medical personnel that they cannot be given 

any Prohibited Substance); and (c) sabotage of the Athlete’s 

food or drink by a spouse, coach or other Person within the 

Athlete’s circle of associates (Athletes are responsible for 

what they ingest and for the conduct of those Persons to 

whom they entrust access to their food and drink). However, 

depending on the unique facts of a particular case, any of the 

referenced illustrations could result in a reduced sanction 

 

27   Once again, it is important to distinguish between Art 10.5.2 which applies 

in circumstances where 10.5.1 does not apply (to which this comment 

relates) and Art 10.5.1.2 – a stand-alone provision (to an extent) dealing 

specifically with Contaminated Products 
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under Article 10.5 based on No Significant Fault or 

Negligence.] 28 

 

54.4. Fault is defined as: 

 

… any breach of duty or any lack of care appropriate to a 

particular situation. Factors to be taken into consideration in 

assessing an Athlete’s or other Person’s degree of Fault 

include, for example, ….. the degree of risk that should have 

been perceived by the Athlete and the level of care and 

investigation exercised by the Athlete in relation to what 

should have been the perceived level of risk. In assessing the 

Athlete’s or other Person’s degree of Fault, the circumstances 

considered must be specific and relevant to explain the 

Athlete’s departure from the expected standard of behaviour. 

Thus, for example, the fact that an Athlete would lose the 

opportunity to earn large sums of money during a period of 

Ineligibility, or the fact that the Athlete only has a short time 

left in a career, or the timing of the sporting calendar, would 

not be relevant factors to be considered in reducing the period 

of Ineligibility under Article 10.5.1 or 10.5.2.  

 

[Comment to Fault: The criterion for assessing an Athlete’s 

degree of Fault is the same under all Articles where Fault is to 

be considered. However, under Article 10.6.2, no reduction 

of sanction is appropriate unless, when the degree of Fault 

 

28  10.5.1.2 is a sub – paragraph of 10.5, with the result that even though the 

illustrated examples may not serve to exclude fault entirely, they can (both 

singularly and collectively) justify or contribute to a finding of no 

significant fault or negligence, and depending on the degree of such fault 

or negligence, the degree of sanction 
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is assessed, the conclusion is that No Significant Fault or 

Negligence on the part of the Athlete ….. was involved.] 

 

54.5. Article 10.5 Reduction of the Period of Ineligibility based on 

No Significant Fault or Negligence  

 

10.5.1 Reduction of Sanctions in Particular Circumstances for 

Violations of Article 2.1, 2.2 or 2.6.  

 

[The 2021 ADR provide that “All reductions under Article 

10.6.1 are mutually exclusive and not cumulative.”] 29 

 

10.5.1.1  Specified Substances 30 or Specified Methods  

 

Where the anti-doping rule violation involves a 

Specified Substance (other than a Substance of 

Abuse) or Specified Method, and the Athlete or 

other Person can establish No Significant Fault or 

Negligence, then the period of Ineligibility shall be, 

at a minimum, a reprimand and no period of 

Ineligibility, and at a maximum, two (2) years of 

Ineligibility, depending on the Athlete’s or other 

Person’s degree of Fault.  

 

10.5.1.2 Contaminated Products  

 

29   This means inter alia that if the 2021 Article 10.6.1.2 applies, it needs to be 

applied on its own and not together with (or with reference to 10.6.1.1 for 

example) 

30   The substance in the Athlete’s sample which resulted in the ADVR is not a 

specified substance.  On that ground alone 10.5.1.1 has no further 

application  
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In cases where the Athlete or other Person can establish 

[both] No Significant Fault or Negligence and that the 

detected Prohibited Substance [(other than a Substance of 

Abuse)] came from a Contaminated Product, then the period 

of Ineligibility shall be, at a minimum, a reprimand and no 

period of Ineligibility, and at a maximum, two (2) years 

Ineligibility, depending on the Athlete or other Person’s 

degree of Fault. 31  

 

That which is in square brackets above was inserted in the 

2021 ADR. 

 

The comment to Article 10.5.1.2 in the 2019 WADA Code is 

that “In assessing that Athlete’s Degree of Fault, it would, for 

example, be favourable for the Athlete if the Athlete had 

declared the product which was subsequently determined to 

be contaminated on his or her Doping Control Form.” 

 

[The comment to Article 10.6.1.2 in the 2021 ADR is far 

broader: In order to receive the benefit of this Article, the 

Athlete … must establish not only that the detected 

Prohibited Substance came from a Contaminated Product, 

but must also separately establish No Significant Fault or 

Negligence. It should be further noted that Athletes are on 

notice that they take nutritional supplements at their own risk. 

The sanction reduction based on No Significant Fault or 

 

31  This Sub - Article forms the crux of the Appeal.  
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Negligence has rarely been applied 32 in Contaminated 

Product cases unless the Athlete has exercised a high level of 

caution before taking the Contaminated Product. In 

assessing whether the Athlete can establish the source of the 

Prohibited Substance, it would, for example, be significant for 

purposes of establishing whether the Athlete actually used 

the Contaminated Product, whether the Athlete had declared 

the product which was subsequently determined to be 

contaminated on the Doping Control form. This Article 

should not be extended beyond products that have gone 

through some process of manufacturing. Where an Adverse 

Analytical Finding results from environment contamination of 

a “non-product” such as tap water or lake water in 

circumstances where no reasonable person would expect any 

risk of an anti-doping rule violation, typically there would be 

No Fault or Negligence under Article 10.5.]33 

 

54.6. Article 10.5.2 Application of No Significant Fault or 

Negligence beyond the Application of Article 10.5.1  34 

 

If an Athlete or other Person establishes in an individual case 

where Article 10.5.1 is not applicable, 35 that he or she bears 

 

32   This is the comment, based on the applicable case law, and although a 

useful guideline, not a requirement of the Article itself and not exhaustive 

of each and every fact or circumstance could find application in a specific 

case.   

33   It is to be noted that this comment was not part of the 2019 WADA Code 

or 2019 ADR, with the result that where the comments impose stricter 

requirements, insofar as the comments to the Article can do so, they would 

find no application to the present case.  Under the lex mitior principle those 

comments which are more beneficial to the Athlete could find application. 

34  Emphasis added 
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No Significant Fault or Negligence, then, subject to further 

reduction or elimination as provided in Article 10.7, the 

otherwise applicable period of Ineligibility may be reduced 

based on the Athlete or other Person’s degree of Fault, but the 

reduced period of Ineligibility may not be less than one-half of 

the period of Ineligibility otherwise applicable. …. 

 

The comment to this rule under the 2019 WADA Code reads as 

follows:   

 

Article 10.5.2 may be applied to any antidoping rule violation, 

except those Articles where intent is an element of the anti-

doping rule violation (e.g., Article 2.5, 2.7, 2.8 or 2.9) or an 

element of a particular sanction (e.g., Article 10.2.1) or a range 

of Ineligibility is already provided in an Article based on the 

Athlete or other Person’s degree of Fault.]   36 

 

54.7. Definitions - No Fault or Negligence:  

 

 
 

35   Put differently where an athlete establishes that Article 10.5.1.2 is 

applicable (because of contamination) he or she would be entitled to the 

sanction provided for in that Article.  It is only where the Athlete cannot 

show that the detected Prohibited Substance came from a Contaminated 

Product, the maximum reduction in sanction provided for in 10.5.2 (that of 

50%) would apply.  See further https://www.wada-

ama.org/sites/default/files/resources/files/2020-01-

11_guidance_note_on_substances_of_abuse_en_0.pdf where anabolic 

steroids for example are not included. 

36   In this case a range of Ineligibility is already provided in Article 10.5.1.2 

based on the Athlete’s degree of Fault hence the inapplicability of Article 

10.5.2 if the Athlete can prove his case is covered by Article 10.5.1.2 

https://www.wada-ama.org/sites/default/files/resources/files/2020-01-11_guidance_note_on_substances_of_abuse_en_0.pdf
https://www.wada-ama.org/sites/default/files/resources/files/2020-01-11_guidance_note_on_substances_of_abuse_en_0.pdf
https://www.wada-ama.org/sites/default/files/resources/files/2020-01-11_guidance_note_on_substances_of_abuse_en_0.pdf
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The Athlete or other Person’s establishing that he or she did 

not know or suspect, and could not reasonably have known 

or suspected even with the exercise of utmost caution,37 that 

he or she had Used or been administered the Prohibited 

Substance or Prohibited Method or otherwise violated an anti-

doping rule. Except in the case of a Protected Person or 

Recreational Athlete, for any violation of Article 2.1, the 

Athlete must also establish how the Prohibited Substance 

entered the Athlete’s system. 

 

54.8. No Significant Fault or Negligence: 38 

 

The Athlete or other Person’s establishing that any Fault or 

Negligence, when viewed in the totality of the 

circumstances and taking into account the criteria for No 

Fault or Negligence,39 was not significant in relationship to 

the anti-doping rule violation. ….. [for any violation of Article 

 
37  Although the Tribunal in its finding may have flirted with the idea of no 

fault, the Athlete in his submissions before us did not argue for No Fault.  

He appeared to accept that given the strict liability imposed on Athletes 

and the responsibility they have and risks they assume when taking 

supplements generally, he could (possibly) and (should in any event) have 

at least suspected the possibility of the supplement containing some 

prohibited or specified substance, hence his admission of guilt right from 

the start of the pre – arbitration proceedings already.  

38   The Applicant’s case before the Tribunal and before the Panel in this 

appeal relies on this Article. 

39  That he did not know nor suspect, and could not reasonably have known or 

suspected even with the exercise of utmost caution, that he had Used the 

Prohibited Substance. 
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2.1, the Athlete must also establish how the Prohibited 

Substance entered the Athlete’s system.] 40 

 

54.9. Strict Liability:  

 

The rule which provides that under Article 2.1 and Article 2.2, 

it is not necessary that intent, Fault, Negligence, or knowing 

Use on the Athlete’s part be demonstrated by the Anti-Doping 

Organization in order to establish an anti-doping rule 

violation. 

 

54.10. Tampering in the 2019 WADA Code was defined as:  

 

Altering for an improper purpose or in an improper way; 

bringing improper influence to bear; interfering improperly; 

obstructing, misleading or engaging in any fraudulent conduct 

to alter results or prevent normal procedures from occurring. 

 

54.11. Tampering in the 2021 ADR is defined far more extensively:  

 

Intentional conduct which subverts the Doping Control 

process but which would not otherwise be included in the 

definition of Prohibited Methods. Tampering shall include, 

without limitation, offering or accepting a bribe to perform or 

fail to perform an act, preventing the collection of a Sample, 

affecting or making impossible the analysis of a Sample, 

falsifying documents submitted to an Anti-Doping 

 
40   The part in square brackets was introduced in 2021 and should not strictly 

speaking form part of the enquiry by virtue thereof alone.  The Athlete in 

any event satisfies this requirement (of the 2021 ADR, and the Case Law 

before this.) 
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Organization or TUE committee or hearing panel, procuring 

false testimony from witnesses, committing any other 

fraudulent act upon the Anti-Doping Organization or hearing 

body to affect Results Management or the imposition of 

Consequences, and any other similar intentional interference 

or Attempted interference with any aspect of Doping Control.  

 

[Comment to Tampering: For example, this Article would 

prohibit altering identification numbers on a Doping Control 

form during Testing, breaking the B bottle at the time of B 

Sample analysis, altering a Sample by the addition of a 

foreign substance, or intimidating or attempting to intimidate 

a potential witness or a witness who has provided testimony 

or information in the Doping Control process. Tampering 

includes misconduct which occurs during the Results 

Management process. See Article 10.9.3.3. However, actions 

taken as part of a Person’s legitimate defense to an anti-

doping rule violation charge shall not be considered 

Tampering.] 41 

 

55. The first question to be answered in this appeal is therefore 

whether such contamination was proven by the Athlete on a 

balance of probabilities.   

 

56. Did the Athlete prove that the product he claimed to have been 

the source of the prohibited substance was contaminated? 

 

 
41   Once again all this is in the 2021 Code and strictly speaking not applicable 

to the present case 
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57. Before addressing this (and the other issues) further we provide a 

brief background as to that which led to the Athlete’s ADRV. 

 

Background facts 

 

58. SAIDS received a tip off from an anonymous source which not 

only led it to investigate the Athlete, but as explained in Mr 

Galant’s affidavit, compelled it to act. 

 

59. The Athlete underwent a doping control test unexpectedly on the 

evening of 12 March 2020, when he was called back from a run 

by his girlfriend who informed him SAIDS officials were at their 

home.   

 

60. He returned immediately and co-operated fully in the taking of a 

urine sample (in fact this had to be done twice over a period 

owing to his being over hydrated at the time).   

 

61. It was his fourth such test in roughly a year.   

 

62. Given his status as a potential participant in the (postponed) 

2020 Olympics (and his participation in a preliminary squad 

meeting in January 2020) he would have expected further tests to 

the three in 2019 during 2020.   

 

63. Stanozolol was found in his urine, an anabolic steroid and 

prohibited substance (as opposed to a specified substance) under 

the WADA list of prohibited substances. 
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64. He claimed the origin of the substance was a contaminated 

supplement (Biogen L-Glutamine – an amino acid powder which 

it is claimed by the manufacturer speeds up recovery after 

strenuous exercise).   

 

65. The Athlete had declared L-Glutamine and Whey Protein 

separately on his doping control form.    

 

66. At first, on the form and in his statement thereafter, he claimed 

that the L-Glutamine had been taken the day before the test.  

Subsequently and after deposing to a first statement he corrected 

this by filing a second statement to the effect that he had taken 

the L-Glutamine product the day of his run, and not on its own, 

but rather mixed in with the Whey Protein.  42 

 

The contamination question 

 

67. The Tribunal determined that the source of the Prohibited 

Substance was the Biogen L-Glutamine which the Athlete 

claimed to have used and which product was proven to have 

been contaminated on a balance of probabilities. 

 

68. There was, in the Panel’s view, for the reasons which follow 

sufficient evidence placed before the Tribunal to support this 

 
42   This appears to have been an honest mistake, explained by the fact that 

on the day of his run he had mixed it in with the other supplement, 

whereas the day before he had taken it on its own.  When completing 

the form he had had the single use the day before in mind.  The other 

supplement he had used on the day of his run, was also identified.  In 

any event the error was subsequently corrected by him in his second 

written statement.  SAIDS seeks to challenge the honesty and 

credibility of the Athlete in the light of what is claimed to be this 

inconsistency, amongst others.  That criticism will be returned to. 
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finding and for this Panel to confirm that finding, and insofar as 

may be required to find so afresh. 43   

 

Proof of contamination 

 

69. The South African WADA-accredited laboratory in 

Bloemfontein (SADoCoL) detected Stanozolol, the substance 

which the Athlete tested positive for, in both an unsealed 

container (being the 200g Biogen container the Athlete was still 

using at the time of the testing) and a sealed container, which the 

Athlete’s legal representatives had managed to track down with 

the help of Biogen, as being L- Glutamine from the same large 

batch as the one the Athlete had been using. 

 

70. Both opened and sealed container of L-Glutamine in which 

Stanozolol was detected came from the same batch.   

 

71. Having handed over the opened L-Glutamine supplement to his 

attorneys, his attorneys thereafter sought (throughout June and 

 
43   The civil standard of proof of preponderance or balance of probabilities 

is not an onerous one. The formulation of Lord Denning in Miller v 

Minister of Pensions [1947] 2 All ER 372 (KB) at 374A - B has been 

adopted in South Africa and applied by inter alia Ogilvie Thompsom 

JA in Ocean Accident and Guarantee Corporation Ltd v Koch 1963 (4) 

SA 147 (A) at 157D.  It entails that: 'It (the finding) must carry a 

reasonable degree of probabilities, but not so high as is required in a 

criminal case. If the evidence is such that the tribunal can say: ''We 

think it more probable than not'', the burden is discharged, but, if the 

probabilities are equal, it is not.'  De Beer J in Coetzer v Krause 1942 

OPD 122 at 124 observed that it merely implies a quantitative or 

qualitative superiority and not a marked or substantial superiority.    See 

for example Arbitration CAS 2019/A/6541 Hiromasa Fujimori v. 

Fédération Internationale de Natation (FINA), award of 6 March 2020 

for the application of the test under the Code 
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July 2020) to acquire a sealed version of L-Glutamine 

supplement to send for testing. 44  

 

72. The Athlete’s attorneys eventually acquired a container of 

Biogen L-Glutamine from the same batch as the opened one 

which the Athlete had purchased on 27 January 2020.   They 

were unable to do so themselves and without the assistance of 

Biogen since the local stores had sold out of the batch in 

question. 

 

73. The Athlete never came into contact with the sealed container.  

There is in any event no evidence that he was even capable of 

tampering with the sample, whether within the 2019 definition 

of “tampering” or within the more extended meaning in the 

2021 ADR. 

 

74. The Athlete, through his attorneys, shipped both the opened and 

sealed containers of the Biogen L-Glutamine supplement to the 

WADA-accredited SADoCoL at the end of July 2020.  

 

75. Even though the opened and sealed containers of Biogen L-

Glutamine had different batch numbers (opened: #37560 and 

sealed: #38096), Biogen’s attorneys have explained the 

powder in both containers came from the same “large batch”. 

 

 

44   Email correspondence with Biogen representatives to acquire sealed 

containers of supplements, Exhibit C 12.  
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76. A letter from Biogen, dated 7 December 2020, paragraph 7.4, 

Exhibit 13 in Bundle C confirms this.   Biogen in fact secured 

the second sample of the product for the Athlete. 

 

77. This is corroborated by the fact that the batch number of the 

sealed container was only two batch numbers from the opened 

container’s batch (see, E-mail from Biogen regarding batch 

numbers, dated 8 July 2020, Exhibit C14) and both batches 

have the same expiration date (see, LGC tests conducted on 

various batches of Biogen L-Glutamine and corresponding 

Informed Sport internet publication). 

 

78. According to the Informed Sport website, the batch in the 

sealed container (#38096) was also independently tested for 

prohibited substances and came back clean. See, LGC tests 

conducted on various batches of Biogen L-Glutamine and 

corresponding Informed Sport publication, supra. 

 

79. The manufacturer who supplies Biogen with the L-Glutamine 

is a company called Powdermix. The L-Glutamine powder 

that Powdermix gives to Biogen comes from China.  Articles 

submitted by the Athlete’s team suggest China is “notorious 

for cross-contamination of steroids in supplements”. See, 

Chain of Custody form for Biogen’s L-Glutamine powder and 

photo of retention sample tested, Exhibit C15; Geyer, et al., 

Nutritional supplements cross-contaminated and faked with 

doping substances. J Mass Spectrom, 2008, 43(7): 892-902 

(abstract), Exhibit C16; Associated Press, China-based drug 

maker accused in doping scandal closed, ESPN, 16 Apr. 
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2008, Exhibit C17 and available at 

https://www.espn.com/olympics/news/story?id=3349045. 

 

80. Both samples submitted by the Athlete tested positive for 

Stanozolol,  the unsealed one having roughly three times as 

much Stanozolol as the sealed container  

 

81. SAIDS’ experts state that both containers had not been 

tampered with, Dr Du Preez with reference to the unsealed 

container, Prof Van der Merwe with reference to the sealed 

container.  45 

 

82. On 27 August 2020, Dr. du Preez informed SAIDS that the 

estimated concentrations of Stanozolol and metabolites found 

in the Athlete’s sample were very low: Stanozolol: 

approximately 0.424 ng/mL, 3’-hydroxy-Stanozolol: 

approximately 3.690 ng/mL, 4ß-hydroxy-Stanozolol: 

approximately 0.171 ng/mL and 16ß-hydroxy-Stanozolol: 

approximately 0.252 ng/mL. 46 

 

83. Dr. du Preez also reported to SAIDS that even though the L-

Glutamine supplement was certified by Informed Sport, the 

WADA-accredited SADoCoL had detected Stanozolol in both 

 

45   It may be that Dr Du Preez meant to refer to the sealed container in his 

letter at Bundle C 17 as understood by the Athlete’s attorneys, which 

would make sense.  Be that as it may, the sealed container was by all 

accounts not tampered with 

46   SADoCoL letter, dated 27 August 2020, estimating concentration of 

Stanozolol in urine sample, Exhibit C 19. 

https://www.espn.com/olympics/news/story?id=3349045
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the opened and sealed containers of the Biogen L-Glutamine 

supplied by the Athlete.  47  

 

84. He also stated the levels of Stanozolol in the supplements 

were consistent with cross-contamination. 

 

85. The Panel according finds that it is more probable than not 

that the Biogen L-Glutamine that the Athlete submitted for 

testing was contaminated with Stanozolol.   

 

The Biogen L-Glutamine supplement is the source of the 

Athlete’s positive test. 

 

86. Based on the totality of the circumstances and taking into 

consideration all of the objective evidence referred to above 

submitted, together with his own evidence the Athlete has 

also, we find, established, on balance of probabilities, that the 

contaminated Biogen L-Glutamine supplement he consumed 

prior to his doping control test on 12 March 2020 was the 

source for the Stanozolol found in his urine sample.   

 

87. SAIDS asked each expert to evaluate whether the levels found 

in the Athlete’s urine were consistent with the consumption of 

the contaminated L-Glutamine supplement. (The Athlete’s B-

sample confirmed the findings in the A-sample.) 

 

 

47   Letter from SADoCoL describing outcome of supplement analyses, dated 

27 August 2020, Exhibit C 20. It did not find any Stanozolol in either 

Whey protein container.  
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88. Both experts determined that the ingestion of the Biogen L-

Glutamine supplement was a plausible explanation for the 

Athlete’s adverse analytical finding. 

 

89. They reached this conclusion based on the following 

considerations: 

 

89.1. The concentration of Stanozolol in both the Athlete’s 

urine and the supplement, albeit approximations, were 

considered consistent with each other. 

 

89.2. They completely discounted the fact that other 

containers of L-Glutamine did not contain Stanozolol 

in them.  

 

89.3. They attributed this phenomenon to the non-

homogeneity of contamination within supplements, 

which is well known and established, meaning the 

amount of a prohibited substance found in a 

supplement can vary from batch to batch, package to 

package and even tablet to tablet.  48 

 

89.4. As a result, the fact that other L-Glutamine 

supplements tested negative was to be expected. 

 

 

48   The Athlete referred the Panel to K. Walpurgis, et al. Dietary Supplement 

and Food Contaminations and Their Implications for Doping Controls, 

(2020), Foods, 9, 1012, page 4, Exhibit C 23; see also, Jose Miguel 

Martinez-Sanz, et al., Intended or Unintended Doping? A review of the 

Presence of Doping Substances in Dietary Supplements Used in Sports, 

Nutrients, 2017, 9, 1093, Exhibit C 24. 
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89.5. Because of the non-homogeneity of contamination 

within supplements, the small difference in the amount 

of Stanozolol found in the opened and sealed 

containers was irrelevant. 

 

89.6. In addition to ingesting varying concentrations of 

Stanozolol with each spoonful of L-Glutamine, other 

factors like the Athlete’s long-term usage of the 

contaminated L-Glutamine supplement and his 

individual metabolic differences could explain why he 

tested positive and the extent of the Stanozolol.  

 

89.7. No pharmacokinetic studies have been done on 

Stanozolol at the low levels (micrograms) detected in 

the L-Glutamine supplement, lending further support to 

the Athlete’s claim that the contaminated L-Glutamine 

supplement was a plausible source of and explanation 

for the Athlete’s positive sample. 

 

90. The reports of both experts support the Athlete’s version of 

events.   (In assessing this evidence we assess from time to 

time some of the criticisms which have been levelled against 

the Athlete, suggesting the evidence may not have been 

truthful and arguing that the Athlete and his evidence lacked 

credibility.) 

 

91. The Athlete gave evidence that he used the Biogen product, 

which was advertised as assisting in post exercise recovery, 

both pre and post exercise.   
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91.1. This is not a contradiction which discredits him, it is 

simply an idiosyncrasy of the Athlete that he uses a 

post exercise supplement also before exercise.   

 

91.2. Part of his explanation for this was that he cannot 

afford to buy a range of supplements and therefore uses 

those he can afford optimally.    

 

91.3. Although the product was claimed by its manufacturer 

to assist with recovery after strenuous exercise, the 

Athlete also used it before exercise because he claimed 

he felt he exercised better when taking the supplement. 

 

91.4. There is no medical or scientific evidence before the 

Panel which shows pre exercise use is not efficacious 

for post exercise recovery, and even if it has no 

physical benefit, or effect, the fact that the Athlete 

might have got a psychological boost from it, simply 

points to the fact that the Athlete did take the 

supplement orally and used it regularly, which ties up 

with the quantities found in his urine samples.   (The 

outcome of the blood tests did not feature in any 

argument before the Panel.) 

 

92. His girlfriend, Ms. Reabestwe Moloi corroborated the 

evidence of his use of the Biogen product.  (She was prepared 

to give evidence before the Panel at this Appeal hearing 

again.) 
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93. His declaration on his doping control form, which referred to 

both the L-Glutamine and the Whey Protein, further proved / 

corroborated that his use of L-Glutamine as a supplement 

prior to his Doping Control Test.  The fact that he appears to 

have forgotten that he had mixed the L-Glutamine in with the 

Whey Protein on the day of the test itself, does not detract 

from the fact that he disclosed the product on his DCF. 

 

94. He provided proof of purchase of the supplement in January 

of the same year as the one in which he was tested, some three 

months before the test. 

 

95. On 27 January 2020, the Athlete and Ms Moloi had gone to 

their local Dis-Chem Pharmacy to purchase a variety of items. 

 

96. Of the list of items purchased, two were specifically for the 

Athlete -  Biogen L-Glutamine and USN Creatine. 

 

97. He claimed to have finished the supply in the 100g container 

and was working his way through the 200g container; at 

presumably a teaspoon a time, being the dosage he claimed he 

used at the time of being tested. 

 

98. The levels of Stanozolol in his urine were according to 

SAIDS’ experts consistent with his version as to its source and 

method of ingestion. 

 

99. Both experts agreed that the Athlete’s positive sample could 

be attributed to the contaminated L-Glutamine supplement, 
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taking into account his metabolism and the fact that he was 

ingesting varying amounts of Stanozolol over a period of 

some months (January – March 2020) in the leadup to his 

doping control test. 

 

100. Although the Panel is required to determine the question for 

itself the conclusions reached by Dr Du Preez and Dr Van Der 

Merwe, even though he had to set the bar higher than that 

which the ADR requires of the Athlete, support the Athlete’s 

version of the source of the substance.  Both SAIDS’s experts 

discounted the fact that other L-Glutamine supplements 

submitted by Biogen tested negative because contamination is 

widely known not to be homogenous and can vary from batch 

to batch and spoonful to spoonful. 

 

101. When weighed against the evidence relied on by SAIDS in 

their argument, summarised above, and which include 

arguments pertaining to the Athlete’s honesty, credibility, 

possible motive for cheating and the value of the whistle 

blowing evidence, which are dealt with later in this 

determination more fully, the arguments and evidence on 

which reliance is placed to suggest the Biogen L-Glutamine 

the Applicant ingested was not the source of the Stanozolol 

(most of which are refuted by the reports from SAIDS’ own 

experts) are of far lesser weight and persuasion than those 

tendered by the Athlete in support of his contention that the 

said L-Glutamine was the source.   
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102. The following factors in particular make the Athlete’s version 

as to the source of the prohibited substance more probable 

than not: 

 

102.1. The Athlete declared Biogen L-Glutamine on his 

doping control form  

 

102.2. Witnesses confirmed he took it a short time before his 

doping control test, which proves he was using a 

Contaminated Product prior to his doping control test. 

 

102.3. A WADA-accredited laboratory detected the same 

substance that the Athlete had tested positive for 

(Stanozolol) in the Athlete’s opened container of 

Biogen L-Glutamine, the one he had been using at the 

time of his test. 

 

102.4. A sealed container, from the same large 

manufacturing batch of L-Glutamine as the one used 

by the Athlete, obtained independently by his 

attorneys and submitted without any evidence of 

tampering to the laboratory, also tested positive for 

Stanozolol.  

 

102.5. Because the sealed container tested positive for 

Stanozolol, any spiking or tampering theory is 

eliminated. 

 

102.6. According to Dr. van der Merwe, the former director 

of the WADA-accredited SADoCoL, the levels of 
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Stanozolol detected in the opened and sealed 

containers were consistent with cross-contamination. 

 

102.7. According to Dr. Van Eenoo, the director of the 

WADA-accredited laboratory in Ghent, the levels of 

Stanozolol and metabolites found in the Athlete’s 

urine were very low and consistent with the ingestion 

of a Contaminated Product. 

 

102.8. Both Dr. Van Eenoo, and Dr. van der Merwe 

concluded in their expert reports that the 

contaminated L-Glutamine supplement was a 

plausible source of the Athlete’s adverse analytical 

finding.  

 

102.9. They reached their conclusions based on the 

following objective facts: 

 

102.9.1. The sealed container of Biogen L-Glutamine 

from the same batch as the opened container 

came back positive for Stanozolol. 

 

102.9.2. The low concentrations of Stanozolol in both 

The Athlete’s urine and supplements are only 

approximations, meaning they are consistent 

with each other. 

 

102.9.3. The non-homogeneity of contaminated 

supplements is well known and established, 

meaning it is acknowledged that the amount 
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of a prohibited substance found in a 

supplement can vary batch-to-batch, package-

to-package and even spoonful-to-spoonful.  

 

102.10.Consequently this Panel finds : 

 

102.10.1. the fact that other L-Glutamine products and the 

retention sample came back negative for 

Stanozolol carries little weight,  

 

102.10.2. the difference in the amount of Stanozolol found 

in the opened and sealed containers carries little 

weight,  

 

and, it is more probable than not,  

 

102.10.3. the Athlete consumed enough Stanozolol from 

the opened container to test positive on 12 

March 2020. 

 

102.11. In addition to ingesting varying concentrations of 

Stanozolol with each spoonful of L-Glutamine, other 

factors such as the Athlete’s long-term usage of the 

contaminated L-Glutamine supplement and his unique 

metabolism could explain how he tested positive after 

ingesting low amounts of the contaminated supplement 

over a relatively lengthy period. 
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102.12. No pharmacokinetic studies have been done on Stanozolol 

at the low levels (micrograms) detected in the L-

Glutamine supplement, meaning the contaminated L-

Glutamine supplement is a potential source of the 

Athlete’s positive sample. 

 

102.13. Considering these objective facts, the Athlete in the view 

of the Panel has also proven on a balance of probabilities 

that the probable source of his positive sample was his 

ingestion of the Biogen L-Glutamine supplement 

 

The Biogen L-Glutamine supplement is a Contaminated 

Product as defined under the SAIDS ADR.  

 

103. A Contaminated Product is defined under the SAIDS ADR 

“as a product that contains a prohibited substance that is not 

disclosed on the product label or in information available in a 

reasonable Internet search.” 49  

 

104. There is no suggestion on the canisters themselves that 

Stanozolol was an ingredient of Biogen L-Glutamine – the 

product was described on the label as an amino acid which 

assists with muscle building and recovery after strenuous 

exercise. 

 

105. No reasonable amount of searching on the internet would have 

found an association between Stanozolol and the single-

ingredient L-Glutamine supplement either.  

 

49   SAIDS ADR, supra, p. 118. 
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106. In fact, the Biogen L-Glutamine product has an Informed 

Sport certificate on the container itself, suggesting, as per the 

Informed Sport website that an athlete “can be assured that 

[the supplement] has passed the most stringent sports 

supplements testing processes” and thus does not to contain 

any prohibited substance.  50 

 

107. The Biogen L-Glutamine supplement the Athlete was using 

prior to his doping control test is considered a Contaminated 

Product as defined because: 

 

107.1. the prohibited substance at issue, Stanozolol, was 

detected by a WADA-accredited laboratory in both the 

opened and sealed containers of Biogen L-Glutamine,  

 

107.2. Stanozolol was not listed on the label (the only 

ingredient is “L-Glutamine”),  

 

and  

 

107.3. Stanozolol would not have been disclosed as being part 

of the supplement in a reasonable internet search of the 

product itself. 51   

 
50   The extent to which this is true or simply advertising is something 

which Athletes presumably are warned against, but as set out elsewhere 

Athletes have few options for testing each supplement they may use at 

laboratories capable of meeting WADA requirements.  WADA 

approved laboratories will not do so as a matter of course. 

51   This is expanded on when discussing the degree of fault or negligence on 

the part of the Athlete 
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108. Biogen L-Glutamine is therefore a Contaminated Product as 

defined. 

 

Credibility  

 

109. The Athlete is from a humble and impoverished background, 

grateful for the life changing opportunity he was given of 

joining the University of Pretoria’s High-Performance Center 

(HPC) in 2016. 

 

110. He states he vowed never to take any prohibited substance.   

 

111. The use of supplements, as risky as some of them may be, 

appears to be prevalent and athletes in general feel 

disadvantaged if they do not use some supplement, as long as 

it is safe and lawful. 

 

112. The Applicant has worked hard to become one of the best 400 

meter sprinters in South Africa.  

 

113. In November 2019, he was invited to join the South African 

pre-Olympic track team.  

 

114. As a result of all his training and dedication to the sport, he is 

currently eligible to run for South Africa at the Olympics. 

 

115. The following evidence is undisputed. 
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116. On 12 March 2020, the Athlete and his girlfriend celebrated 

her birthday at his house. They did not do for most of the day, 

but in the evening, the Athlete went out for a jog.  

 

117. Before going on his jog, the Athlete claims he mixed his whey 

protein and Biogen L-Glutamine supplements into a water 

bottle, which he proceeded to drink. 

 

118. A little while into his jog, the Athlete received a phone call 

from Ms. Moloi. She told him that SAIDS personnel were at 

his home, looking for him. They wanted him to submit to a 

doping control test.  

 

119. The Athlete immediately made his way home from his jog and 

provided both blood and urine samples. 

 

120. In order to ensure he accurately listed all of his supplements, 

The Athlete took out his supplements and recorded them on 

his doping control form. 

 

121. His girlfriend described him as an honest and reliable person.   

His co-operation as set out above and in the hearing which 

preceded this appeal seems to support her assessment.  The 

two written statements from him appear to be sincere and 

personal.  He admits to what happened having constituted a 

contravention of the ADR and accepts that he is strictly liable 

for that which followed upon his use of the supplement. 

 

122. The inconsistencies relied on by SAIDS to suggest he is 

dishonest are minor and were readily explained, in certain 
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circumstances, for example in a second written statement, 

even before called on to make formal pre arbitration 

submissions. 

 

123. In any event the Athlete pleaded guilty, made all the 

concessions he needed to make, admitting for example 

knowledge of the risks attached to the use of supplements, co-

operated further in the hearings themselves, tendered to give 

evidence before the appeal hearing as well, where he could 

have been cross examined again, all indications of a credible 

witness. 

 

124. Insofar as the Tribunal may impliedly found him to have been 

a credible witness, and accepted his evidence on that basis, 

without articulating the premise, the Panel can find no basis 

on which to find that that was incorrect, and the Applicant’s 

testimony, which after is supported by objective facts, should 

be dismissed as having been false. 

 

125. This brings one to what is probably the crux of the appeal 

whether there has been No Significant Fault or Negligence on 

the part of the Athlete and the impact of such a finding on the 

sanction. 

 

No Significant Fault or Negligence 

 

126. In order to assess the relative degree of negligence or fault it 

is necessary to assess the Athlete's acts or omissions, insofar 

as they are linked with the transgression in issue, and 
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determine how far they deviated from the general norm and 

the specific and special obligations placed on athletes 

generally under the applicable Codes and ADR taking the 

requirements and definitions in the ADR into account.  

 

127. What is sometimes not appreciated is that there must be a 

causal link between an athlete’s act or omission and the 

offence with which he is charged.  If for example a failure to 

do something, which if it had been done would in any event 

not have resulted in anything different than that which 

occurred, cannot be a factor in establishing whether the fault 

or negligence of the athlete in question is significant or not in 

respect of that which he is charged with.    

 

128. So for example, if having the product tested by the 

manufacturer would have achieved the same result as that 

which is stated on the product container itself, or if the advice 

that would have been given to the athlete in respect of the 

product in question would not have been such that the athlete 

would have needed to be dissuaded from using that specific 

product, then there was either no fault or negligence, or 

whatever negligence there may have been for not going 

further, is not connected to the offence – negligence “in the 

air”.  And if there is a causal connection, it may be so tenuous, 

as to constituted an insignificant degree of negligence or fault 

on the part of the athlete. 

 

129. It is important to note further in this regard that the only 

comment attached to the 2019 ADR (p 38 above) is that In 

assessing that Athlete’s Degree of Fault, it would, for 



66 
 

example, be favourable for the Athlete if the Athlete had 

declared the product which was subsequently determined to 

be contaminated on his or her Doping Control Form.  The 

other factors listed as examples under the 2021 ADR are it 

appears factors which have been extracted from some of the 

cases in this regard.  On that basis they could also be applied 

in answering the question as to whether it is more probable 

than not that the Athlete has also shown No Significant Fault 

or Negligence on his part.   

 

130. Based on that which follows, the evidence and arguments 

below, the discussion of the relevant cases, applying the aboe 

and other factors to the matter and in the light of all the 

circumstances of his case, the Panel concludes that the Athlete 

has also discharged his burden of proof on this further element 

– namely to show that whatever fault or negligence there may 

have been on his part, it was “insignificant”. 

 

Evaluation of the facts   

 

131. The Athlete admits that he is an elite athlete, with sufficient 

experience to know the dangers of supplements in general and 

the need to take precautions.   

 

132. The focus of the enquiry in his case must however be the 

Biogen L-Glutamine product, the  Athlete says he has used 

since 2016. 
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133. He began taking it sometime in 2016 after seeing one of his 

role models, Mr. Isaac Makwala, an elite 400m sprinter from 

Botswana, who has never tested positive, use it.  

 

134. The Athlete talked to Mr. Makwala about his Biogen L-

Glutamine supplement at the time and established the purpose 

of the supplement. 

 

135. The Athlete has used the same brand of L-Glutamine (Biogen) 

ever since. 

 

136. Because the Athlete did not have much money to buy many 

supplements, he occasionally used the L-Glutamine as a pre-

workout in addition to a post-workout recovery supplement.   

 

137. The L-Glutamine supplement was certified as an Informed 

Sport product, both on the Informed Sport and Biogen 

websites, and on the container itself (a sticker to that effect is 

affixed and visible on the photograph in Bundle A p 86) 

meaning Informed Sport had had the product tested at its 

laboratory and had found it not to have contained any 

prohibited substances. 

 

138. Biogen itself, through its attorney, Mr Salzman, was adamant 

that its products undergo what it suggests is rigorous testing to 

ensure that there are no prohibited substances in them.    

 

139. Had the Athlete makes enquiries of the manufacturer directly 

it is clear he would have received the same answer. 
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140. He purchased it from Dis-Chem at one of its pharmacies, in 

Lynwood.  He did not buy it off the internet. 

 

141. The Athlete’s Biogen L-Glutamine was located in the “safe 

area” of the supplement aisle in Dis-Chem.  

 

142. In fact, as shown on the label 52, the Biogen L-Glutamine 

supplement was certified by Informed Sport, meaning it had 

been “rigorously tested for banned substances” before being 

placed on the Dis-Chem shelves for consumers. 53  

 

143. The tests Biogen employed LGC to do at considerable cost, 

R700 000 per year for all its products, showed that L-

Glutamine (generally) was not contaminated.   

 

144. Had anyone else contacted Biogen or Informed Sport or gone 

onto their websites they would have established the same, 

 

145. The batch number of the Biogen L-Glutamine used by the 

Athlete was #37560.  

 

146. It carried the “Informed Sport” certification and, as indicated 

on the Informed Sport website at the time, this particular batch 

(#37560) was tested for prohibited substances by the LGC 

testing laboratory and came back negative for any prohibited 

 

52 Photos of Biogen L-Glutamine supplement, Exhibit C 8. 

53 Informed Sport website information, Exhibit C 9. 



69 
 

substances, in accordance with the LGC reporting thresholds 

for such substances.54 

 

147. LGC made not be a WADA accredited laboratory, but WADA 

accredited laboratories do not certify supplements.  

 

148. Even if the Athlete had approached such a laboratory, and 

asked for the Biogen L-Glutamine he purchased on 27 January 

2020 to be tested, he would not have been helped by them.   

 

149. It would also not have been affordable for him to have that 

supplement, let alone the other one he appears to use 

regularly, the whey protein supplement, tested each time he 

purchases one.   

 

150. In order to determine his level of fault and negligence it needs 

to be measured against that which can reasonably be expected 

of a reasonable athlete in a similar position.  The question is 

therefore what could reasonably have been expected of an 

athlete in the position of the Athlete in respect of the purchase 

and use of this specific supplement under the ADR and Code.   

 

54   LGC tests were conducted on various batches of Biogen L-Glutamine and 

corresponding Informed Sport publication, Exhibit C 10.  A current search 

of the website https://sport.wetestyoutrust.com/supplement-

search/biogen/l-glutamine?search=&view_type=grid_layout&page=0 does 

not reveal these batches, presumably because their expiry date has passed 

and these batches may no longer be available for purchase.   The website is 

user friendly and the product in question (as with presumably any other) 

can be looked up quite easily   The assurances provided by both Informed 

Sport and the product manufacturer provide on the face of it some comfort 

https://sport.wetestyoutrust.com/supplement-search/biogen/l-glutamine?search=&view_type=grid_layout&page=0
https://sport.wetestyoutrust.com/supplement-search/biogen/l-glutamine?search=&view_type=grid_layout&page=0
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151. A related postulation, in respect of which there is no answer, 

or at least none which is supported by any evidence on the 

part of SAIDS, is what more could the Athlete have done 

which would have alerted him to the fact that the product in 

question was in fact contaminated or likely to be in 

contaminated – it was an amino acid after all, a substance 

which the body itself produces and the use of which, if not 

contaminated, was not prohibited. 

 

152. The trade name did not raise any alarm bells.  His 

investigations showed no reason for caution. 

 

153. What should he have done, and even more removed from this, 

what would the result have been had he for example gone on 

to the SAIDS website, attended SAIDS talks, spoken to a 

sports physician or searched the WADA and CAS websites.  

The answer is probably no more than that which he has 

conceded – there is a risk that one out of ten supplements 

could be contaminated.  Was the conclusion which the Athlete 

reached having done his (limited) investigations a reasonable 

one.  And if he was required to do more, what would the 

likely result of such further enquiries and investigations have 

been? 

 

154. One also needs to guard against being wise after the event, 

imposing a standard or duty of care which is impossible for 

athletes to comply with and which is not based on that which 

is also part of the norm – namely that not all supplements are 
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contaminated, athletes do all use supplements as a matter of 

course and some supplements are on the face of it less risky, 

potentially, than others.  

 

155. It is obviously necessary to avoid being wise after the event 

by determining the culpability of a person on the basis of the 

known consequences of his conduct.   What is required is to 

determine the degree of wisdom exercised by the athlete in 

making his decision before the event, and to determine further 

the extent to which the athlete departed from the rules and 

standards with which the athlete is expected to comply. 

 

156. An internet search at 

https://sport.wetestyoutrust.com/supplement-search/biogen/l-

glutamine the Informed Sport website reveals that Informed 

Sport is “a global independent supplement testing and 

certification program designed to test and provide certified 

supplements for elite athletes and drug tested personnel”.   

 

157. The Athlete submits the company claims to be the only global 

certification program that tests every single batch of a product 

before it is released to market.  

 

158. It is submitted on behalf of the Athlete that “When an athlete 

sees the Informed Sport quality mark, they can know it has 

been tested to the highest of standards. With Informed Sport, 

you can be confident your reputation is in safe hands.”    

https://sport.wetestyoutrust.com/supplement-search/biogen/l-glutamine
https://sport.wetestyoutrust.com/supplement-search/biogen/l-glutamine
https://sport.wetestyoutrust.com/certified-brands
https://sport.wetestyoutrust.com/certified-brands
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159. That may be overstating the position, but it must be accepted 

that athletes could subjectively derive some assurance from 

such a commendation and for them to do the search in order to 

check whether Informed Sport has tested the product 

(accepting that the level of testing is not that of a WADA 

accredited laboratory) does at a minimum show an element of 

caution, which reduces the level of fault and negligence of the 

athlete. 

 

160. This is so particularly when measured against an athlete who 

for example simply reads the label on the container and 

maybe the pamphlet, which accompanies it, in full, or in some 

cases does not even read it in full, and fails to recognise that 

one of the ingredients printed on the label is a prohibited 

substance (the case of Johaug), or sees an ingredient, which is 

listed in a foreign language for the athlete and assumes 

because of a similarity in the word that it is an ingredient 

which is permitted (the case of Cilic).   

 

161. Biogen, amongst others, subscribes to the services that 

Informed Sport offer for its certifications and uses their “seal 

of approval” on its products.   The product the Applicant 

purchased on 27 January 2020 had such seal. 

 

162. An internet search at https://www.biogen.co.za/about/ the 

home of Biogen at the time would have provided similar 

assurances – “All Biogen powders undergo full nutritional 

analysis for label verification, to ensure that you get only the 

https://www.biogen.co.za/about/
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best quality. No fillers, no inflated amino acid profiles, what 

you see is what you get. From Whey Protein to Casein and 

Creatine to L-Glutamine, the Core Muscle Range offers a key 

selection of nutritional products to support your muscle 

building goals.”  

 

163. MIMS stands for Medical Information Management System.   

 

164. According to its website, MIMS is “South Africa's most well 

known, credible medical reference publisher, with over 50 

years' experience”. The division publishes mainly medicines 

information and treatment guidelines / protocols, targeted at 

GPs, specialists, pharmacists and nurses.   

 

165. One finds the MIMS site at 

http://cdn.bdlive.co.za/BDLive/ebooks/Drugs%20in%20Sport

%202015%20ebook.pdf. 

 

166. Had the Athlete gone on to the site, or even consulted a 

physician who then went on to the site, they would have 

established that  

 

167. If doctors were to be approached, however, one would assume 

(although there is no evidence to support this) that they too 

would consult the MIMS list of supplements given that MIMS 

is specifically aimed at health professionals and supplying 

such professionals with information in respect of medication 

in general and inter alia supplements. 

 

http://cdn.bdlive.co.za/BDLive/ebooks/Drugs%20in%20Sport%202015%20ebook.pdf
http://cdn.bdlive.co.za/BDLive/ebooks/Drugs%20in%20Sport%202015%20ebook.pdf
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168. At p 38 of “the MIMS book” on its website Biogen L-

Glutamine is marked in green and with an asterisk *  Green 

means “permitted’,  red = prohibited in and out of competition 

red / red / blue italic = prohibited generic blue = prohibited in 

particular sports red = prohibited in competition only. 

 

169. The Colour Code: Notes [1] - [9] included at page 154 – 157 

of the MIMS Book under [9] Sports Supplement states the 

following: 

 

It is recommended that sports supplements are to be 

used at own risk. Consumers should research the safety 

profiles of any supplement they are considering taking. 

Unfortunately, not all supplements on the market have 

been tested according to sound, scientific and objective 

standards. Where these tests have not been performed, 

the products’ claims of efficacy and safety are not 

proven and cannot be guaranteed.  

 

170. The MIMS publication states further : 

 

The guide is not intended to replace medical advice, and 

if in doubt over any personal medicines / supplements 

or training issue, the website advises users of 

supplements to please consult their doctor as well as the 

South Institute for Drug-Free Sport 

(www.drugfreesport.org.za).   

 

171. In its position statement on sports supplements, poresumably 

part of the training and education offered to athletes, the South 

http://www.drugfreesport.org.za/
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African Institute for Drug-Free Sport states that consumers 

should be aware of the risks involved with supplement use, 

both in terms of health and risk of being banned from sport. 

 

172. The position Statement of the South African Institute of Drug 

Free Sport (SAIDS) on the use of 'supplements in sport has 

the following: “Choose reputable brands and evaluate the 

manufacturer track record history (see below)   Choose 

vitamin and mineral supplements from a reputable company. 

However, as mentioned before, there are reports of! vitamin / 

mineral supplements found to be contaminated with banned 

substances. Investigate the manufacturing practices and 

history of the company, the range of products that it produces 

(e.g. a company that does not produce other products 

containing banned substances)  

 

173. Had the Athlete followed this advice in full he may have been 

even less negligent.  But that which he did came close in the 

Panel’s estimation to what can reasonably be expected of an 

athlete in the position of the Athlete in respect of the product 

in question.  

 

174. The Athlete searched on Google and told his coach he was 

taking the supplement. Because nothing indicated that the 

Biogen L-Glutamine supplement contained prohibited 

substances and many other elite athletes were taking it without 

any issues, the Athlete “felt comfortable to try it” (presumably 

the first time (and continued using it thereafter, we assume, 

based on these initial investigations).    
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175. He could have done more, and one is not entirely sure whether 

the investigations were again done in January, prior to the 

purchase. 

 

176. In any event the Athlete accepts an element of fault on his 

part, but for that the argument is he is being held strictly 

liable.  How “significant” his fault or negligence depends on 

all the facts and circumstances of his particular case measured 

against the norm and that which has been decided in similar 

circumstances in the past (taking into account the reality that 

no two cases can ever be exactly the same and past sanctions 

are simply guidelines to be observed in order for sanctions to 

be relatively consistent and therefore fair and appropriate). 

 

177. Further searches it appears would not have set off any alarm 

bells in respect of the L - Glutamine product in particular, 

even on the CAS database of cases as SAIDS appears to be 

arguing with reference to the Gilbert and Pena cases in 

particular.   

178. A search of “Biogen L Glutamine” for example produces no 

result on the CAS database of decisions over the years.  

 

179. A search of “Biogen” on its own on the CAS database 

produces two results – those of  

 

179.1. CAS 2017/A/5369 World Anti-Doping Agency 

(WADA) v. South African Institute for Drug-Free 

Sport (SAIDS) & Gordon Gilbert, award of 21 June 

2018 (dealing with exogenous Testosterone in 

Biogen’s Testoforte product)  
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and  

 

179.2. CAS 2017/A/5260 World Anti-Doping Agency 

(WADA) v. South African Institute for Drug-Free 

Sport (SAIDS) & Demarte Pena, award of 21 June 

2018 (which dealt with the same product and one 

other, with the presence of 4-Androstene-3, 17-dione 

being detected in one sample of Test Freak and in one 

sample of the Biogen Testoforte) 

 

180. A search of “L Glutamine” also produces two results, those of: 

 

180.1. Arbitration CAS 2013/A/3370 Union Cycliste 

Internationale (UCI) v. Jack Burke & Canadian 

Cycling Association (CCA), award of 17 July 2014  

 

and  

180.2. Arbitration CAS 2008/A/1489 Serge Despres v. 

Canadian Center for Ethics in Sport (CCES) & CAS 

2008/A/1510 World Anti-Doping Agency (WADA) v. 

Serge Despres, CCES & Bobsleigh Canada Skeleton 

(BCS), award of 30 September 2008  

 

181. Jack Burke was a case in which the athlete indicated that he 

was taking the following products in the period preceding his 

doping control test: (1) Precision Extreme Isolate 97; (2) 

Allmax nutrition Glutamine; (3) Magnum Opus; (4) Bpi 

Sports 1Mr; (5) Endurafuel; (6) Life Brand Melatonin; (7) 

Veggie greens; (8) QSE Gold medal carbs; (9) Otrivin nasal 
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spray; (10) EPO boost; (11) Louis Garneau LG1 Sports Drink 

Powder; (12) Louis Garneau LG1 Energy Gel; and (13) First 

Endurance EFS. The Athlete did not have any left (i.e., no 

samples) of products (6), (11), (12), and (13) at the time of the 

adverse analytical finding. It was established the the initial 

screen of the Athlete’s urine sample was near the detection 

limits of the most up-to-date equipment the Laboratory could 

use. The analytical result reflected a trace amount of HCTZ. It 

was accepted that even WADA-accredited labs, without the 

most up-to-date equipment the Laboratory had used, might 

not have detected the trace amount of HCTZ found in the 

Athlete’s sample. 

 

182. The Serge Despres case related to contaminated Kaizen HMB 

supplements which were contaminated with nandrolone and 

where a multitude of supplements, many of which were 

clearly for body building purposes, had been used.  The 

supplements that were muscle enhancers or else were marked 

‘steroidal’ right on the label had names such as Axis Labs 

BCAA and Bulgarian Tribulus. 

 

183. Even accepting the argument that Athletes need to sift through 

decisions of CAS to establish the risk of specific products, a 

reasonable search in respect of the product in this matter 

would also not have set off the alarm bells it is suggested 

would have rang had that search been done. 

 

184. Other searches into Glutamin, for example on 

https://www.healthline.com/nutrition/glutamine#TOC_TITLE

_HDR_6 would have revealed that “Glutamine is an important 

https://www.healthline.com/nutrition/glutamine#TOC_TITLE_HDR_6
https://www.healthline.com/nutrition/glutamine#TOC_TITLE_HDR_6
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amino acid. L-glutamine is the form found in foods, 

supplements and the human body. It is part of the proteins in 

your body and involved in immune function and intestinal 

health.   There is little support for the use of glutamine 

supplements for muscle gain or strength performance. 

However, they may reduce fatigue or decrease muscle 

soreness during and after exercise.” 
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185. A reduced sanction based on No Significant Fault or 

Negligence is appropriate in the present case, for the reasons 

set out above, and in particular given that the Athlete has 

clearly established that : 

185.1. the cause of the positive test was contamination in a 

common amino acid supplement purchased from a 

source (the Dis-Chem pharmacy) with stated that the 

supplements in that part of the store had no 

connection to Prohibited Substances ; 

185.2. the manufacturer itself provided similar assurances; 

185.3. the Athlete had exercised some care by making the 

investigations and by not taking an inordinate amount 

of other nutritional supplements, aware of the risk yet 

reckless as to the consequences; 

185.4. Even if the research which was done, was not as 

extensive as it could otherwise have been, the 

research which was done did not provoke caution; 

185.5. More extensive research would in all probability have 

provoked no need for caution in respect of the product 

in question either. 

186. In addition to proving source, the Athlete must therefore also 

establish that his fault or negligence, when viewed in the 

totality of the circumstances and taking into account the 

criteria for No Fault or Negligence, was not significant in 

relation to the anti-doping rule violation.  
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187. The question which needs to be answered in this part of the 

Appeal is was that which he did enough to for his level of 

fault and negligence to be significantly low.  55 

 

188. The Panel finds that he has proved on a balance of 

probabilities that he bears No Significant Fault or Negligence 

in relation to the ARV as a result of his use of the 

Contaminated Product. 

 

189. He is thus eligible for a reduction in his period of ineligibility 

under Article 10.5.1.2 of the ADR.    

 

190. The next question is what should that reduction be.   

 

191. Article 10.5.1.2 provides for a discretionary sanction of 

between a minimum of a reprimand (0 months) and a 

maximum of 24 months. 

 
55   Albeit a case of apportionment of damages arising from a motor vehicle 

accident, the Panel is guided by that which was said in the case of South 

British Insurance Co Ltd v Smit 1962 (3) SA 826 (A), with regard to the 

meaning of s 1(1) of the South African Apportionment of Damages Act, 

at 836C - E: 

  'What the Court is required to do is to determine, having regard to the 

circumstances of the particular case, the respective degrees of 

negligence (in that case - of the parties). In assessing the degree in 

which the claimant was at fault (in that case - in relation to the damage) 

the Court must determine in how far the claimant's acts or omissions, 

causally linked with the damage in issue, deviated from the norm (not 

necessarily that of the bonus paterfamilias in this case, but rather that of 

the reasonable athlete as expected under the Code). In thus assessing 

the position, the Court will, as explained above, determine the 

respective degrees of negligence, as reflected by the acts and omissions 

of the parties, which have together combined to bring about the damage 

in issue.' 
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192. The answer is to be found in an assessment of the degree of 

negligence or fault on the part of the Athlete, within this band 

of insignificance which has already been proven. 

 

The extent of the Tribunal and the Panel’s discretion in 

imposing an appropriate sanction 

 

193. The restriction on reducing the sanction to only half that 

provided for under Article 2 applies only to Article 10.5.2 

contravention where inter alia contamination is not 

established.   It does not apply in respect of Contamination 

Cases under Article 10.5.1.2. 

 

194. Examples of cases under Article 10.5.2 of the 2015 World 

Anti-Doping Code (as opposed to Contamination Cases which 

were dealt with under Article 10.5.1.2) are CAS A1/2020 

Shayna Jack v. Swimming Australia & Australian Sports Anti-

Doping Authority, CAS 2020/A/6978 Andrea Iannone v. FIM 

CAS 2020/A/7068 WADA v. FIM and Andrea Iannone, 

Arbitration CAS 2016/A/4534 Maurico Fiol Villanueva v. 

Fédération Internationale de Natation (FINA), award of 16 

March 2017 

 

195. These are all cases where the Athlete was unable to establish 

and identify the source of the prohibited substance causing the 

ADRV.   
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196. Where contamination is proven, the appropriate sanction is to 

be determined with reference to Article 10.5.1.2 (what is now 

Article 10.6.1.2.) 

197. There is also no merit in suggesting that the starting point 

should be the maximum of 24 months and then working on 

what should be a suitable reduction from that in order to give 

proper effect to the purpose of the Code and properly punish 

ADRVs.   The parameters set by the Article provide the 

adjudicator with a band within which to move, the exact final 

position determined by all the applicable facts and 

circumstances as assessed by the adjudicator.  There can be no 

formula and previous cases are but pointers and indications of 

what could be appropriate, having regard to the specific facts 

again of the matter under review. 

 

198. The use of supplements per se is discouraged because of inter 

alia the risks of contamination associated with many of them, 

and this is expressed and ensured inter alia through the strict 

liability which is imposed on athletes and results in their 

invariably spending some period on suspension irrespective of 

the degree of fault, particularly where there is a preliminary 

suspension pending the outcome of their hearing. 

 

199. The issue here relates to the use of the specific supplement in 

question which unbeknown to the Athlete was contaminated 

with what turned out to be an anabolic steroid.  The focus and 

point of departure must be on the type of product which was 
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purchased, not on the contamination and the nature of the 

contaminated substance. 

 

200. The use of supplements per se is not banned by WADA, and 

for running the risks associated with their use athletes are held 

strictly liable for the consequences.    

 

201. The period of ineligibility is determined, in a case such as the 

present, by the level of fault and negligence. 

 

202. The Athlete contends it is low, for a number of reasons, some 

of which relate to the investigations the Athlete did before 

using Biogen L-Glutamine in general, and the batch which 

was purchased on 27 January in particular.   

 

203. SAIDS contends the level of fault and negligence is high, 

inter alia because he did not take sufficient precautions and 

the substance which was found in the Athlete’s urine sample 

(even if as a result of the contamination in the product) was an 

anabolic steroid, a prohibited, as opposed to specified, 

substance.  That cannot play a role, once Contamination is 

proved.   

 

204. By virtue of the Contamination the Athlete could not have 

known that the substance in question was in the product, and 

by virtue of the type of product, he would not have been 

expected to know that there was a real risk of a steroid being 

the contaminant.   

 



85 
 

205. In any event, he researched the product in an attempt to 

minimise whatever risk of steroidal or other contamination 

there might have been. 

 

206. The question which needs to be answered in this Appeal is 

was that which he did enough for his level of fault and 

negligence to be at the lower end of the scale.  Or was it 

insufficient as to that which was reasonably required of an 

athlete in his position, with the result that the sanction would 

be at the higher end.  The lesser the degree of fault or 

negligence, the lesser the period of Ineligibility.  The greater 

the degree of (insignificant) fault or negligence the longer the 

period of Ineligibility.   

 

207. The Panel’s determination is that the Athlete’s level of fault or 

negligence was not as significant in relation to his anti-doping 

rule violation, as it could otherwise have been, and with 

reference to the norm, which will be expanded on below, he 

succeeded in proving not only that his conduct in the 

circumstances showed No Significant Fault or Negligence but 

also that his relatively limited fault or negligence justified a 

sanction which is at the lower end of the scale.   

 

The appropriate sanction  

 

208. The Athlete submits that the degree of “No Significant Fault 

or Negligence” is such as to justify a sanction of 4 months of 

ineligibility.  SAIDS submits that a period of 20 months’ 

ineligibility is an appropriate sanction. 
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209. “Degree of fault” is not defined nor explained in the World 

Anti-Doping Code or the SAIDS ADR, however, guidance as 

to its application can found in a case such as that of Marin 

Cilic v. ITF.  56   

 

210. SAIDS puts up the Cilic decision as an example of a 

determination resulting in a limited period of Ineligibility 

in order to distinguish the facts of that matter from the 

present and argue for a much greater period of Ineligibility.  

 

211. The CAS Panel in Cilic identified three degrees of fault 

within the 0 - 24 month range and sought to calibrate them as 

being : 

 

211.1. light degree of fault: 0 - 8 months, with a 

“standard” light degree of fault leading to a 

suspension of 4 months,  

 

211.2. normal degree of fault: 8 - 16 months, with a 

“standard” normal degree of fault leading to a 

suspension of 12 months  

 

and  

 

 

56 CAS 2013/A/3327 & ITF v. Marin Cilic, CAS 2013/A/33305 Exhibit C 30. 
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211.3. significant degree of or considerable fault: 16-24 

months, with a “standard” significant degree of fault 

leading to a suspension of 20 months.57   

212. Having established these three categories, the Cilic Panel held 

as follows: … [i]n order to determine into which category of 

fault a particular case might fall, it is helpful to consider both 

the objective and the subjective level of fault. The objective 

element describes what standard of care could have been 

expected from a reasonable person in the Athlete’s situation. 

The subjective element describes what could have been 

expected from that particular athlete, in light of his personal 

capacities. 58 

 

213. An athlete’s objective level of fault determines which of the 

three categories his sanction should fall within, while his 

subjective level of fault moves an athlete up or down within 

the category to the proportionate period of ineligibility that 

should be imposed.  59 

 

214. That that method should be applied has been suggested by the 

Athlete in this matter, and it is adopted, simply for purposes of 

providing some structure to the exercise, once again 

appreciating that the outcome of the exercise is very much 

dependent on the facts and all the circumstances of the matter 

in respect of which the approach is to be adopted. 

 

57 p. 15 of the CAS determination 

58 Id.  

59 Id. at p. 16. 
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215. The Athlete argues his level of fault, objectively measured,  

falls in the lowest, lightest category because a reasonable 

person in the Athlete’s situation would never have imagined 

that a certified Informed Sport supplement such as the one in 

question, an apparently innocuous amino acid, would 

contain any prohibited substance.  

 

216. Cilic notes that “in theory, almost all anti-doping rule 

violations relating to the taking of a product containing a 

prohibited substance could be prevented” if certain 

precautions are taken,60 it accepted that based on the 

circumstances of that case, the purchase of glucose powder 

by the player’s mother, that it was one of the rare cases 

where regardless of how diligent the Athlete had bene prior 

to using the glucose powder, he could not have avoided 

consuming the prohibited substance, which in Cilic’s case 

was even identified on the product, but in French, a word 

which looked similar to the one the athlete knew from his 

experience of purchasing a similar product in the past, to be 

permitted. 

 

217. In the present matter there was objectively no reasonable 

way in which the Athlete could have determined before 

using the Biogen L-Glutamine supplement that it contained 

low levels of Stanozolol, even if he had performed every 

precautionary task listed in Cilic, and in this case done 

 

60  p. 16. 
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everything that is now, ex post facto and with the benefit of 

hind sight being argued by SAIDS he should and could have 

done. 

 

218. In this case the Athlete did that which Cilic suggests he should 

have done : 

 

218.1. He read the label of the product used (and thereby 

ascertained the ingredients) - there was only one 

ingredient: “L-Glutamine” on the label 

 

218.2. He cross - checked all the ingredients on the label with 

the List of Prohibited Substances - L-Glutamine is not 

on the List of Prohibited Substances. 

 

218.3. He conducted an internet search of the product - The 

Athlete’s Google search did not return (nor would 

any internet search have returned) any information 

suggesting L-Glutamine was or contained a 

prohibited substance, especially because the 

supplement was certified as Informed Sport and The 

Athlete’s specific batch was advertised as being 

completely free of banned substances. 

 

218.4. He ensured that the product was reliably sourced  -  

The Athlete acquired the Biogen L-Glutamine from 

the safe area at the Dis-Chem Pharmacy, which is a 

reputable store where many athletes go to purchase 

supplements. 

 



90 
 

218.5. He consulted appropriate experts before consuming 

the product - The Athlete told his coach he was 

taking L-Glutamine.  He could potentially have done 

more, spoke to more people, but no experienced 

professional would have known nor expected the L-

Glutamine supplement he was going to be purchase 

would be contaminated with Stanozolol. At best all 

experts would have said the Biogen L-Glutamine 

supplement was probably safe to take, given that it 

was certified by Informed Sport and the Athlete’s 

exact batch had been tested for banned substances, 

but would still have pointed out the general risk in 

respect of all supplements (possibly placing the 

supplement in issue at the lower sub-rung of that one 

in ten rule of thumb, if there were sub-rungs).  There 

is no evidence to show that the Athlete would have 

been told not to use the supplement at all if he had 

contacted a physician or sought medical advice. 

 

219. SAIDS argued based on the following factors, that the 

Athlete’s level of fault was high or at least at the mid range 

level of “normal”.  SAIDS makes no distinction between 

objective and subjective factors, and in what follows neither 

do we: 

 

219.1. The substance in question was prohibited, not a 

specified substance 61 which required a more severe 

sanction.  As pointed out above the nature of the 

 

61   As it is understood in terms of the SAIDS Anti-Doping Rules. 
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contaminant cannot be equated with a higher degree of 

fault.  

 

219.2. The Athlete is an experienced athlete, “educated in anti 

– doping”.  He knew the danger of taking supplements.  

This is correct, he knew the risk of supplements in 

general being contaminated.  This clearly did not 

translate into knowledge of this particular supplement 

being contaminated, nor that he showed an extreme 

degree of indifference to the risk, which he considered 

to be very slight, of this particular supplement being 

contaminated. 

 

219.3. He is a national level athlete that has competed 

internationally.  This is so, he accepts that he cannot 

plead inexperience or lack of knowledge.  Together 

with his being at the HPC, he had access to those 

resources which he was required to avail himself of.  

The question, which cannot be answered in this 

Appeal, is whether further research and the gathering 

of further information would have resulted in his being 

told not to take the supplement in question. 

 

219.4. The Athlete appreciated the fact that he is solely 

responsible for what he ingests.  For that reason he 

admitted the ADRV. 

 

219.5. The “due diligence” and internet search to determine 

the “safety” of the product was inadequate.  The 

question remains, what would have happened if he had 
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done further investigations and had been more 

thorough in his “due diligence”?  There is no evidence 

to suggest that, short of sending the product to a 

WADA laboratory for testing, which was not possible, 

he would have been alerted to the contamination, or 

even that there was a high risk of such contamination. 

 

219.6. An internet search on “Biogen” may have alerted him 

to previous cases of possible contamination of 

Biogen’s Testoforte product in the cases of Goden 

Gilbert and Demarte Pena, but would that have alerted 

him to the danger of being contaminated.  An internet 

search on “L – Glutamine” would not have taken him 

to the Gilbert and Penta decisions. 

 

220. On balance and in our assessment the arguments above we 

assess the Athlete’s objective level of fault to be low. 

 

221. We also consider the Athlete’s subjective level of fault to be 

within the light category (0 – 8 months of ineligibility) for 

the further reasons which follow, once again applying some 

Cilic factors, with the appreciation that the factors in that 

case are non-exhaustive, and not all the factors can simply 

be applied to the full facts and circumstances of this case. 

 

222. The factors in Cilic which apply in casu include how long 

the Athlete has been using the product before the positive 
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test; and whether the Athlete checked the product’s 

ingredients, both previously and at the time of purchase. 62 

 

223. We accept the following arguments of the Athlete in 

determining whether his subjective level of fault should be 

found to be “light”:  

 

223.1. The Athlete has taken Biogen L-Glutamine since 2016 

“without incident”;  

 

223.2. The Athlete has previously checked L-Glutamine 

online to verify it is safe to take;  

 

223.3. The Athlete declared Biogen L-Glutamine on his 

doping control form, 63  

 

223.4. Biogen L-Glutamine is a recovery supplement, rather 

than one advertised as performance-enhancing, but 

only to an extent, the speedy recovery benefit is 

apparently designed to give the Athlete an advantage 

over those athletes who do not have the same intake 

 

62  p. 18. 

63   The comment to Article 10.5.1.2 explains that, in assessing the Athlete’s 

degree of fault, it would be favorable for the Athlete if the Athlete declared 

the product, which was subsequently determined to be contaminated, on his 

doping control form. See, 2019 SAIDS ADR, p. 148.  Other factors are 

enumerated in the 2021 ADR comment and do not simply find application 

on that basis.  An athlete’s youth and / or inexperience; the extent of 

anti-doping education received by the Athlete; would be factors which 

could be applied in other cases, but find no application here.  That does 

not mean that the absence of such factors, or the age and experience of 

the athlete would count against him or her simply on that ground.  Once 

again the full facts and circumstances would need to be considered. 
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of amino acids, whether from the supplement in 

question or from protein rich food, 

 

224. We do not accept the argument that .  

 

224.1. The Athlete is an inexperienced athlete who has only 

recently began competing at a high level and had 

only submitted to a few doping control tests prior to 

12 March 2020.  He is in his late twenties and has 

been at the HPC since 2016. 

 

224.2. The Athlete has received no formal anti-doping 

education from any organization.  As part of the pre 

– Olympic squad and a participant at the HPC in all 

its programmes, or at least in a position where he 

would have access to the services of those at the 

HPC, he cannot claim lack of access to resources.  

His case is in any event he had sufficient knowledge 

and access to resources in order for him to do the 

internet searches he claims he did. 

 

225. Based on these factors, and the further factors enumerated 

elsewhere in this determination where dealing whether 

Insignificant Fault and Negligence was proven, we assess 

the Athlete’s subjective degree of fault still to be light, but 

towards the upper region of that part of the Cilic calibration. 

 

Some case law 

 

226. The panel has been referred to a number of cases.   
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227. We find the following cases to be of some assistance in 

determining an appropriate sanction. 

 

227.1. UKAD v. Warburton & Williams, 64 where the 

disciplinary panel imposed a 4 and 6 month sanction on 

Williams and Warburton, respectively, for consuming a 

contaminated supplement. This was because (i) they 

were experienced and successful international track 

athletes; (ii) they had been provided extensive, formal 

anti-doping education; (iii) they blindly relied on a 

supplement manufacturer’s word that the supplements 

were safe to take; and (iv) they received no independent 

certification that the supplements were actually safe to 

take. The reason Williams received a lower sanction was 

because he declared the contaminated supplement on his 

doping control form, while Warburton did not. 

 

227.2. SAIDS v. Nomzanga65 in which a rugby player, was 

issued an 8-month suspension after discovering that one 

of his supplements that he declared on his doping control 

form (with the more disconcerting name of Hellfire) was 

contaminated with the prohibited substance found in his 

urine sample. The panel imposed an 8-month ban 

because (i) he was young and had received no anti-

doping education, (ii) he declared the contaminated 

supplement on his doping control form, (iii) he believed 

 

64 UKAD v. Warburton & Williams, SR/0000120227, Exhibit C 31.  

65 Decided 18 March 2016, Exhibit C 32. 
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it was safe because there were no warnings on the label 

and other players were taking the same supplement, (iv) 

he did not seek advice from the club trainer, and (v) this 

was the first time he was tested.  

 

227.3. CCES v. McDonald.66 There, an athlete went to a store 

and purchased a supplement with a prohibited substance 

which was listed on the label. The Panel found the 

Athlete bore a normal degree of fault and imposed a 10-

month sanction because the Athlete failed to verify that 

all the ingredients on the label were not prohibited, the 

Athlete was young and inexperienced, but he had 

received some formal anti-doping education, and the 

supplement he took was known to be a recovery product, 

not a performance-enhancing product or otherwise 

associated with prohibited substances.  

 

228. SAIDS submitted three cases upon which it sought to rely in its 

argument for a higher level sanction: FIS v. Johaug & NIF,67 

SAIDS v. Dyantyi,68 and WADA v. SAIDS & Gilbert.69 

 

229. These cases are distinguishable on the facts and with reference to 

the applicable ADR, which points to the difficulty in relying on 

cases as tools of comparison.  On the same basis as that which 

 

66 CCES v. McDonald, SDRCC DT 18-0304, attached at Exhibit 33.  

67 CAS 2017/A/5015 & Johaug v. NIF, CAS 2017/A/5110. 

68 SAIDS Anti-Doping Tribunal, 2019. 

69 CAS 2017/A/5369. 
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follows the above three cases could also to an extent be 

distinguished on some of the facts.   

 

230. Nevertheless: 

 

230.1. FIS v. Johaug & NIF is a case in which Johaug, an 

experienced, top-level international athlete who had won 

7 World Championship gold medals and three Olympic 

medals in skiing in the past tested positive for an anabolic 

steroid due to what she claimed to have been the use of a 

lip balm her doctor purchased for her at a local pharmacy. 

The CAS Panel found that because the banned substance 

was on the label, it could not be considered a 

contaminated product, meaning that instead of applying 

Article 10.5.1.2 of the anti-doping rules and thus being 

able to reduce her sanction down to a reprimand, the only 

applicable provision to get a reduction was Article 10.5.2, 

which does not allow for a reduction below 12 months. 

Consequently, after finding that the Athlete had no intent 

to enhance her performance, the Panel assessed the 

Athlete’s degree of fault to determine where between 12 

and 24 months her sanction should lie.   The panel found 

it “striking that [the Athlete] did not perform the most 

important of (the Cilic tasks)” (that of checking the label 

and the ingredients). The CAS Panel found the Athlete 

bore a normal degree of fault and imposed an 18-month 

period of ineligibility because (1) the Athlete was an 

“extremely high level of  experience and success as an 

international athlete”, she failed to do the most minimal 

check of looking at the label (which had a very clear 
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doping-related warning on the box) and failed to check 

the ingredients in a basic internet search,70 (2) she blindly 

relied on her doctor,71 (3) it was a medical product she 

was using, which (according to Cilic) 72 calls for a higher 

duty of care because of the increased danger that a 

prohibited substance could be in it, 73 and (4) she had 

more than ample opportunity to cross-check the 

ingredients against the prohibited list.  74 

 

230.2. The Panel agrees with the Athlete’s representatives (in 

part) that Johaug is distinguishable from the Athlete’s 

case (and with that the table produced by SAIDS and its 

reliance on the Johaug calibration cannot apply, because  

 

230.2.1. Johaug does not deal with a contaminated 

product and therefore was not decided under 

Article 10.5.1.2,  

 

230.2.2. The Athlete is somewhat less experienced than 

Ms Johaug was, although this is a point of 

distinction of no particular import for reasons 

mentioned above; 

 

 

70 Johaug, para. 210 & 220. 

71 Id. at para. 212. 

72 Cilic, p. 17. 

73 Johaug, para. 226. 

74 Id. at para. 182. 
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230.2.3. He performed the basic checks possible for his 

supplement – he checked the label, ingredients, 

and did an internet search,  

 

230.2.4. He took a single ingredient recovery 

supplement, not medication, meaning there was 

less of a risk it would contain a prohibited 

substance, and  

 

230.2.5. He took it over a long period of time without 

incident.  

 

230.3. In SAIDS v. Dyantyi Mr Dyantyi, a Springbok rugby player, 

tested positive for two anabolic steroids. The Player put 

forth the explanation that he tested positive because he 

drank from his friend’s water bottle, which had two 

supplements that contained steroids in them. The SAIDS 

Anti-Doping Panel found the Player and especially the 

main witness not credible 75 and concluded that the witness 

had lied and fabricated evidence in an attempt to help the 

Player. Moreover, the Player did not declare on his doping 

control form the pre-drink he had which allegedly had 

contaminated supplements in it, even though he completed 

a supplementary form so that he could declare more 

supplements. 76 Ultimately, even though the prohibited 

substances the Athlete tested positive for were identified by 

a WADA-accredited laboratory in the two supplements his 

 

75 Dyantyi, at para. 85.5 - 85.6. 

76 Id. at para. 85.7. 
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friend was using, due to the overwhelming lack of credible 

evidence, the panel found the Player could not establish 

source and imposed a 4-year period of ineligibility.  

 

230.4. The decision is distinguishable on a number of grounds, 

which have been enumerated by the Athlete and need not 

be repeated here. 

 

231. The third case SAIDS relies on is the CAS appeal decision in 

WADA v. SAIDS & Gilbert.   

 

231.1. There, the Athlete did not test positive for testosterone as 

a result of his urine sample. Instead, he tested positive 

after IRMS testing identified that the testosterone in his 

system came from an exogenous source, 77 meaning the 

detection was indirect.  

 

231.2. The Athlete claimed a supplement, Testoforte (a 

supplement made by Biogen), was the source of the 

testosterone found in his system.  

 

231.3. During the hearing, it was revealed that Testoforte was not 

certified by Informed Sport, the Biogen representative had 

cautioned the Athlete not to take it, the Athlete did not 

declare it on his doping control form, he had no records of 

purchasing it before his Doping Control Test, and he said 

 

77 Gilbert, at para. 86.  
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the last time he took it was a week before his Doping 

Control Test.78 

 

231.4. The CAS Appeal Panel found Mr Gilbert could not prove 

that a contaminated supplement was the source of his 

positive test for testosterone and handed him a 4-year ban.  

 

231.5. The Panel did not believe the Athlete could establish source 

by a balance of probabilities because (1) WADA’s expert 

opined (and the Athlete’s expert could not refute) that the 

very low levels of the pre-curser of testosterone found in 

the supplement could not have altered the Athlete’s steroid 

profile, especially given that he had last taken it a week 

before his doping control test,79 (2) the supplement did not 

test positive for the exact substance causing the anti-doping 

rule violation,80 and (3) the Athlete was not credible given 

the various discrepancies associated with the acquisition 

and use of the contaminated supplement. 

 

231.6. The distinguishing features of the Gilbert case are apparent 

from the above. 

 

 

 

 

 

78  at para. 94. 

79  at para. 155.  

80  at para. 156. 
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Conclusion  

 

232. This Appeal Panel finds that, based on all the facts and 

circumstances of his case, a period of Ineligibility of 8 months is 

appropriate in the case of Mr Phora. 

 

233. The Athlete was provisionally suspended from the time he 

received notice from SAIDS on 21 May 2020 until his 

provisional suspension hearing on 12 May 2021.  81  

 

234. The Athlete is entitled to credit for the period he has served under 

his provisional suspension pursuant to Article 10.11.3 of the 2019 

SAIDS ADR.  82  

 

235. SAIDS has confirmed in its grounds for appeal, on its own 

interpretation, that the Athlete has already served a period of 11 

and a half-months.  

 

236. Given the period of Ineligibility confirmed by this Appeal Panel, 

the Athlete’s suspension would, had the hearing been held sooner, 

in any event already have expired by 20 January 2021. 

 

 

81   See Glaesner v. FINA, CAS 2013/A/3274, attached at Exhibit 35. In 

particular, this is furthermore so since the Athlete bears only a light degree 

of fault for his anti-doping rule violation, the levels in his system would not 

have been sufficient to create any competitive advantage, and the test was 

out of competition, meaning it did not affect any other athletes’ results. 

  

82   Art. 10.11.3 (“If a provisional suspension is imposed and respected by the 

Athlete or other Person, then the Athlete or other Person shall receive a 

credit for such period of Provisional Suspension against any period of 

Ineligibility, which may ultimately be imposed.”).  
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237. The contentious period pertaining to the setting aside of his 

provisional suspension is therefore only a 2-week period, running 

from after the 11 ½ months referred to above.   

 

238. On the Athlete’s version he has served a 12-month suspension 

because it was SAIDS’s fault that it did not go through the proper 

legal procedures to lift the provisional suspension.    

 

239. Had the sanction between that of a year, this issue may have been 

relevant.   

 

240. Given that the sanction is that of 8 months’ Ineligibility, which 

period is to run from 21 May 2020 to 20 January 2021, it is not 

necessary to determine this question. 

 

241. This Panel has the discretion to preserve the Athlete’s results 

earned after his provisional suspension was lifted on 12 May 

2021 under Article 10.8 of the 2019 SAIDS ADR. 

 

242.  Based on that which is set out in paragraph 236 in particular we 

exercise our discretion in this regard in favour of the Athlete 

insofar as such a determination may be necessary. 

 

243. The Athlete seeks his costs in the appeal.  We are not disposed to 

awarding such costs.  The ADR provide that Athletes are entitled 

to legal representation at their own costs.  Costs can be awarded 

in exceptional circumstances, for example as a mark of 

displeasure against the unsuccessful party.   In our view this is not 

such a case, nor are there any other reasons for awarding the costs 

of the appeal against SAIDS. 
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244. The appeal is accordingly dismissed.  There is no order as to 

costs. 

 

245. In summary therefore: 

 

245.1. The Appeal is not upheld  

 

245.2. It is confirmed that the Athlete has proven on a balance of 

probabilities that the source of the Stanozolol in his system 

came from a contaminated L-Glutamine supplement which 

the Athlete was using  

 

245.3. The Athlete proved that there was No Significant Fault or 

Negligence on his part  

 

245.4. His degree of Fault and Negligence is furthermore assessed 

to be light  

 

245.5. The Tribunal’s sanction of a period of 8 months 

Ineligibility is confirmed, on the grounds set out above 

 

245.6. The Athlete is to receive credit for the 11 ½ months he was 

provisionally suspended 

 

245.7. Such results as the Athlete may have earned after his 

provisional suspension was lifted on 12 May 2021 are 

preserved 

 

245.8. There is no order as to costs 

 



105 
 

 

Robert Stelzner SC   

Dr Ephraim Nematswerani  

Ms Mami Diale  

SAIDS Appeal Board, 1 July 2021 


